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GETTING STARTED 

 

The first class meets on Wednesday September 2. The first tutorial meets on Thursday, 

September 3, and the second class meeting is Friday, September 4 (on a Wednesday schedule). A 

short written assignment is due for the first day (see Three Daily Questions below). Pick up 

course books from the Harvard Coop.  All other readings are available online.  

 

 

DPI-201: THE RESPONSIBILITIES OF PUBLIC ACTION 

 

Those who seek to govern well are continually and inescapably confronted in their political, 

professional, and personal decisions with questions of value. This course is designed to provoke 

critical thinking about the moral challenges of public policymaking and the moral responsibilities 

of public actors in a democracy. 

 

The course examines two questions: (1) What should governments do? (2) What should public 

actors do? The first question requires us to consider public principles that guide good, just, and 
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legitimate public policy. The second question requires us to consider the many and often 

competing obligations, commitments, and values that should guide public actors inside and 

outside government, particularly when there is disagreement about specifying and interpreting 

public principles, and disagreement about what is good, just, and legitimate public policy. 

 

The conviction that guides both the course’s content and its pedagogy is that moral and political 

views can and should be grounded in reasons, and that reasoned changes of view are possible. 

Moreover, the course is premised on the view that although there are a number of ways in which 

questions of value might be explored, one of those ways—the methods of analytic philosophical 

thought—provides an important tool for the critical and reflective thinking that is necessary for 

successful governance. The course therefore provides regular practice in developing the skills of 

analytic moral reasoning, and invites reflection about one’s moral and political commitments 

through an ongoing engagement with classmates and authors (who may have different 

commitments). 

 

DPI-201 is required for students in the Master of Public Policy program. Others may be admitted 

with permission of the instructor. 

 

 

REQUIREMENTS AND EVALUATION 

 

Class Participation 

You are expected to come to each session prepared to discuss the day’s assignment, readings and 

cases, and to make thoughtful contributions to the learning of your classmates. You are also 

expected to attend the Thursday tutorials conducted by Klemen Jaklic.  

 

Study Groups 

You will be assigned to a study group of three or four students.  Each study group will be in the 

same Thursday tutorial, and will have the same due date for the written arguments (see below).  

You are encouraged to meet regularly with your study group to prepare for class and to discuss 

your written assignments.  Arthur will meet with each study group early in the semester. 

 

Moral Reasoning Quiz 

For the second session, Friday, September 4, a written Moral Reasoning Quiz is due for all.  This 

quiz is mandatory, and graded complete-incomplete.  The quiz is to be posted to the course 

website by 12:00 pm. 

 

Three Daily Questions 

For each class meeting (except for the day the Moral Reasoning Quiz is due) you are required to 

briefly answer the Three Daily Questions in writing.  Answers to the three questions are 

mandatory, and graded complete-incomplete.  Your answers are to be posted to the course 

webpage by 12:00 pm. 

 

The first question always is “In what you read for today, what did you find most illuminating?  

Why?”  The second question always is “In what you read for today, what did you find most 

puzzling?  Why?”  The third question is the daily topical assignment, which appears in the black 
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box on the daily course assignment sheet.  For example, the daily topical assignment for 

Wednesday, September 2 is: 

 

“All things considered, is McGrail justified in voting for the death penalty? Why or why 

not? Is Johnson justified in voting against? Why or why not? Could one reconcile a “yes” 

answer to both questions? How?” 

 

Your answers to the three daily questions should be no longer than a few sentences each.  In a 

few sentences, you cannot possibly give a thorough, well-defended answer to the topical 

question, and a thorough, well-defended answer is not expected.  You should, however, give the 

beginnings of a thoughtful answer. 

 

You are encouraged to discuss the daily questions with your study group, but your answers must 

be your own work.  In particular, you may not give an answer to the two “In what you read for 

today…” questions if you have not done the reading yourself.  Instead, your answer should 

simply say, “I have not read enough for today to find something illuminating or puzzling.” 

 

On the three days when you are submitting longer written arguments (see below), you do not 

need to submit answers to the Three Daily Questions.  You may also skip four additional days 

without penalty (but the Moral Reasoning Quiz may not be skipped).  In total, you are required 

to submit the Three Daily Questions 20 times. 

 

Class participation and the timely completion of the Three Daily Questions and the Moral 

Reasoning Quiz account for one third of your course grade. 

 

Written Arguments 

Three times during the semester, you are to prepare a 750-word written assignment in response 

to the daily topical assignment (the question in the black box on the daily course assignment 

sheet).  This will be read first by Klemen, then by Arthur, and given a letter grade. 

 

You will be assigned to a “due by” group: X, Y, or Z. You may choose any three topics to write 

on, subject to the three due dates for your group:  

 

 X Y Z 

First argument by Mon Sept 14 Mon Sept 21 Mon Sept 28 

Second argument by Wed Oct 19 Wed Oct 26 Wed Oct 28 

Third argument by Mon Nov 16 Mon Nov 23 Mon Nov 30 

 

 

You are encouraged to discuss your paper with members of your study group, but the writing of 

the paper must be entirely your own work. Members of your study group have the same due by 

dates, but you are not required to choose the same topic. Written arguments are due no later than 

12:00 pm of the day in which its topic is considered. You may not submit a paper on a day later 

than the day for which it was assigned.  Late assignments will not be accepted. You may submit 

papers somewhat earlier than the day for which its topic is assigned, subject to the constraint that 

your papers are distributed so that the first paper is on a topic discussed in class on or before Oct. 
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14, and the third paper is on a topic discussed in class on or after Nov.2. The written arguments 

count for one third of your course grade. 

 

Final Take-home Examination 

The final exercise will consist of essay questions that are to be answered in no more than 2,000 

words in total.  The examination will be available online on December 4 at 10:00 am and is due 

online on December 10 at 4:00 pm.  Late examinations will be heavily penalized.  The final 

exam counts for one third of your course grade. 

 

Academic Integrity 
Students are encouraged to re-familiarize themselves with all material relating to academic 

integrity found here:  

 

http://www.hks.harvard.edu/degrees/registrar/procedures/integrity 

 

This course operates under the expectation that all students understand and will comply with the 

code of conduct discussed at length under the topics found at the page linked to above. 

 

 

READINGS 

 

Many of the conceptual readings ask you to stretch your mind in what might be an unaccustomed 

way. The challenge is worthwhile. Serious discussion about questions of value in public service 

requires at least some exposure to serious writings, both to build a conceptual vocabulary and to 

see examples of good moral reasoning. The readings have been selected not only for their 

importance, but also for their accessibility. Still, you will find some passages hard-going. Study 

questions are provided to guide you through the rough spots. 

 

Readings for the course are available either on the course webpage at 

https://canvas.harvard.edu/courses/4532 or in books that have been ordered in paperback editions 

at the Harvard Coop.   

 

We will read substantial portions of three books: 

 

Arthur Isak Applbaum, Ethics for Adversaries: The Morality of Roles in Public and 

Professional Life (Princeton Univ. Press, 1999).  

 

Dennis F. Thompson, Political Ethics and Public Office (Harvard Univ. Press, 1987). 

 

John Rawls, A Theory of Justice: Revised Edition (Belknap Press of Harvard Univ. Press, 

1999). 

 

 

  

https://canvas.harvard.edu/courses/4532
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PART I: INTRODUCTION 

 

 

1. Roles and Principles 

Wednesday, September 2  

 

Case: Legislative Discretion 

 

“Senator McGrail and the Death Penalty/Senator Johnson and the Death Penalty” (1 

page).  

 

Edmund Burke, “Speech to the Electors of Bristol” (1774), in The Founders’ 

Constitution, Vol. I, eds. Philip B. Kurland and Ralph Lerner (1987), pp. 391-392.  

 

Dennis F. Thompson, “Legislative Ethics,” in Political Ethics and Public Office (1987), 

pp. 96-122. [book] 

 

John Rawls, A Theory of Justice: Revised Edition (1999 [1st ed. 1971]), pp. 3-6 (§ 1), 10-

19 (§§ 3-4). [book] 

 

 

2. The Right and the Good  

Friday, September 4 (Wednesday schedule) 

 

Cases: Hypotheticals from the Moral Reasoning Quiz 

 

 Daniel Kahneman, Thinking Fast and Slow (2011), pp. 19-30, 39-49, 450, 452-453.  

 

John Rawls, A Theory of Justice: Revised Edition (1999 [1st ed. 1971]), pp. 19-30 (§§ 5-

6), 40-46 (§ 9). [book]  

 

Groups X, Y, and Z: The Moral Reasoning Quiz is due today 

 

 

MONDAY, SEPTEMBER 7 – NO CLASS (LABOR DAY) 
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PART II: POLITICAL PRINCIPLES AND PUBLIC POLICY 

 

 

3. Liberty and Its Limits: Freedom of Conscience 

Wednesday, September 9 

 

Cases: Pledge of Allegiance, Headscarves in Turkey 

 

Minersville School District v. Gobitis, 310 U.S. 586 (1940) (opinion of Justice 

Frankfurter), excerpts.  

 

West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943) (opinion of 

Justice Jackson and dissenting opinion of Justice Frankfurter), excerpts.  

 

European Court of Human Rights, Leyla Şahin v. Turkey (No. 44774/98) Judgment, 29 

June 2004, excerpts.  

 

Jeremy Waldron, “Rights and Majorities: Rousseau Revisited,” in Liberal Rights (1993), 

pp. 392-421, 468-471.  

 

Arthur Isak Applbaum, “Legitimacy’s Baggage,” pp. 1-39, draft. 

 

  

4. Liberty and Its Limits: Speech and Harm 

Monday, September 14 

 

Cases: Neo-Nazi Parades, Militant Islamic Preaching 

 

Village of Skokie v. National Socialist Party of America, Supreme Court of Illinois 

(1978), in Philosophy of Law, 4th ed. (1991), eds. Joel Feinberg and Hyman Gross, pp. 

311-314.  

 

Peter Bergen and Paul Cruickshank, “Clerical Error,” The New Republic, August 8, 2005, 

pp. 10-12.  

 

 Frederick Schauer, “The Phenomenology of Speech and Harm,” Ethics 103:4 (1993), pp. 

635-653.  

 

Arthur Ripstein, “Beyond the Harm Principle,” Philosophy & Public Affairs 34:3 (2006), 

pp. 215-245.  

 

Group X: 1st Written Assignment Due by Today  
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5. Liberty and Its Limits: Paternalism 

Wednesday, September 16 
 

Cases: Cigarettes, Obesity 

 

Dennis F. Thompson, “Paternalistic Power,” in Political Ethics and Public Office (1987), 

pp. 148-177. [book] 

 

Tamar Schapiro, “What Is A Child?” Ethics 109:4 (1999), pp. 715-738.  

 

Daniel Hausman and Brynn Welch, “Debate: To Nudge or Not to Nudge,” Journal of 

Political Philosophy 18:1 (2010), pp. 123-136.  

 

  

6. Liberty and Its Limits: Moralism 

Monday, September 21 
 

Case: Surrogate Motherhood 

 

Elizabeth S. Anderson, “Is Women’s Labor a Commodity?” Philosophy & Public Affairs 

19:1 (1990), pp. 71-92.  

 

Alan Wertheimer, “Two Questions About Surrogacy and Exploitation,” Philosophy & 

Public Affairs 21:3 (1992), pp. 211-239.   

 

Group Y: 1st Written Assignment Due by Today 

  

 

7. Accommodation and Public Reason 

Wednesday, September 23 

 

Case: Religious Fundamentalism and Public Education 

 

Gregory M. Stankiewicz, “The Controversial Curriculum,” in Ethics and Politics: Cases 

and Comments, 3rd ed. (1997), eds. Amy Gutmann and Dennis Thompson, pp. 327-333. 

 

Stephen Macedo, “Multiculturalism and the Religious Right” and “Diversity and the 

Problem of Justification,” in Diversity and Distrust: Civic Education in a Multicultural 

Democracy (2000), pp. 153-187, 313-321. 

 

John Rawls, “The Idea of Public Reason Revisited,” in Collected Papers (1999), pp. 573-

615.  
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8. Consent and Utility 

Monday, September 28 

 

Cases of Randomized Clinical Trials: AZT, Surfaxin, ECMO 

 

Harold Pollack, “Conflict of Roles in Medical Research: The ECMO Study” (1990), pp. 

1-2. 

 

Robert D. Truog, “Informed Consent and Research Design in Critical Care Medicine,” 

Critical Care 3:3 (1999), pp. R29-R33. 

 

Jennifer Hawkins, “Justice and Placebo Controls,” Social Theory and Practice 32:3 

(2006), pp. 467-496. 

 

Alan Wertheimer, Rethinking the Ethics of Clinical Research (2011), pp. 64-110. 

 

Group Z: 1st Written Assignment Due by Today  

 

 

9. Equality: Emergency Health Care Simulation 

Wednesday, September 30 

 

Simulation: Liberty Hospital 

 

Frederick Schauer, “Multiple Sclerosis and the Allocation of Betaseron” (1 page). 

 

Norman Daniels, “Four Unsolved Rationing Problems,” The Hastings Center Report 24:4 

(1994), pp. 27-29. 

 

 

10. Equality: The Concept of Equality 

Monday, October 5 

 

Liberty Hospital Debrief 

 

Derek Parfit, “Equality and Priority,” Ratio (new series) 10:3 (1997), pp. 202-221.  

 

Ronald Dworkin, “Justice in the Distribution of Health Care,” McGill Law Journal 38:4 

(1993), pp. 883-898.  
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11. Equality: Distributive Justice 

Wednesday, October 7 

 

Case: Inheritance  

 

John Rawls, A Theory of Justice: Revised Edition (1999 [1st ed. 1971]), pp. 52-69 (§§ 11-

13). [book] 

 

Robert Nozick, Anarchy, State, and Utopia (1974), pp. 149-165, 167-189, 344-346.  

 

John Rawls, Justice as Fairness: A Restatement (2001), pp. 50-55 (§§ 14-15), 157-158 (§ 

48).  

 

Liam Murphy and Thomas Nagel, The Myth of Ownership (2002), pp. 3-11, 142-148, 

191, 205-206   

 

 

MONDAY, OCTOBER 12 – NO CLASS (COLUMBUS DAY) 

 

 

12. Equality: Political Equality 

Wednesday, October 14 

 

Case: Race-Sensitive Districting 

 

Shaw v. Reno, 510 U.S. 630 (1993) (opinion of Justice O’Connor and dissenting opinions 

of Justices White, Stevens, and Souter), excerpts.  

 

Charles R. Beitz, Political Equality (1989), pp. 3-24, 141-163.  
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PART III: POLITICAL PRINCIPLES ACROSS POLITICAL BOUNDARIES 

 

 

13. Cross-Cultural Conflicts of Value  

Monday, October 19 

 

Case: The Theistani Poet 

 

Taslima Nasrin, "Happy Marriage,” The New Yorker, Sept. 12, 1994, p. 55. 

 

Bernard Williams, Morality: An Introduction to Ethics (1972), pp. 20-26.  

 

John Rawls, The Law of Peoples (1999), pp. 59-88.  

 

Susan Okin, “Is Multiculturalism Bad for Women?” in Is Multiculturalism Bad for 

Women? eds. Joshua Cohen et al. (1999), pp. 9-24, 133-135.  

 

Azizah al-Hibri, “Is Western Patriarchal Feminism Good for Third World / Minority 

Women?” in Is Multiculturalism Bad for Women? eds. Joshua Cohen et al. (1999), pp. 

41-46, 135-136. 

 

Group X: 2nd Written Assignment Due by Today 

 

 

14. Human Rights and Intervention 

Wednesday, October 21 

 

Case: Intervening in Dystopia 

 

Michael Walzer, Just and Unjust Wars (1977), pp. 51-63, 86-108, 339-342.  

 

David Luban, “The Romance of the Nation-State,” Philosophy & Public Affairs 9:4 

(1980), pp. 392-397.  

 

Arthur Isak Applbaum, “Forcing a People to Be Free,” Philosophy & Public Affairs 35:4 

(2007), pp. 359-400.  
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15. Founding Moments and Legitimacy 

Monday, October 26 

 

Case: The Arab Spring 

 

Duncan Pickard, “The Transitional National Council of Libya,” HKS Case Program, draft  

 

Arthur Isak Applbaum, “All Foundings Are Forced,” draft  

 

Group Y: 2nd Written Assignment Due by Today 

 

 

16. Global Justice and Economic Inequality 

Wednesday, October 28 

 

Case: Agricultural Protections 

 

“The Great Catfish War,” New York Times (July 22, 2003), A18. 

 

Thomas Pogge, “Are We Violating the Human Rights of the World’s Poor?” Yale Human 

Rights and Development Law Journal 14:2 (2011), pp. 1-33.    

 

Thomas Nagel. “The Problem of Global Justice” in Philosophy and Public Affairs 33:2 

(2005), pp. 113-47. 

 

Group Z: 2nd Written Assignment Due by Today 

 

 

 

PART IV: POLITICAL AUTHORITY AND PUBLIC ROLES 

 

 

17. Ethics and Adversaries 

Monday, November 2 

 

Case: Political Deception 

 

“Miller and Furloughs” [rev. 9/91] (1 page).   

 

Senate Select Committee on Intelligence, “Committee Study of the Central Intelligence 

Agency's Detention and Interrogation Program” (2014), excerpts. 

 

Arthur Isak Applbaum, “Doctor, Schmoctor,” in Ethics for Adversaries (1999), pp. 41-

60. [book] 
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Arthur Isak Applbaum, “Rules of the Game and Fair Play,” in Ethics for Adversaries 

(1999), pp. 113-135. [book] 
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18. Political Corruption 

Wednesday, November 4 

 

Case: Campaign Contributions 

 

Nicholas Confessore, Sarah Cohen, and Karen Yourishaug, “Small Pool of Rich Donors 

Dominates Election Giving,” The New York Times, August 1, 2015. 

 

Kathleen M. Sullivan, “Political Money and Freedom of Speech,” U.C. Davis Law 

 Review 30:3 (1997), pp. 663-690.  

 

Ronald Dworkin, “Free Speech and the Dimensions of Democracy,” in If Buckley Fell: A 

First Amendment Blueprint For Regulating Money in Politics, ed. E. Joshua Rosenkranz 

(1999), pp. 63-101, 191-193. 

 

Lawrence Lessig, “Institutional Corruptions,” Edmond J. Safra Working Papers, 1 

(2013), pp. 1-20.  

 

 

19. A Division of Moral Labor? 

Monday, November 9 

 

Cases: Watergate, The Remains of the Day 

 

Mark H. Moore and Malcolm K. Sparrow, “Saturday Night Massacre,” in Ethics in 

Government: The Moral Challenge of Public Leadership (1990), pp. 136-144.  

 

Kazuo Ishiguro, The Remains of the Day (1989), pp. 31-44, 103-110, 113-117, 138-139, 

146-154, 164-169, 199-201.   

 

“Marbury v. Madison,” in American Government, ed. James Q. Wilson (1989), p. 392.  

 

Sir Michael Quinlan, “Controversy: Ethics in the Public Service,” Governance 6:4 

(1993), pp. 538-544.  

 

Arthur Isak Applbaum, “The Remains of the Role,” in Ethics for Adversaries (1999), pp. 

61-75. [book] 

 

 

WEDNESDAY, NOVEMBER 11 – NO CLASS (VETERANS DAY) 
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20. Obligation to Obey the Law 

Monday, November 16 

 

Case: Marijuana 

 

Plato, “Crito,” in Civil Disobedience in Focus, ed. Hugo Adam Bedau (1991), pp. 13-27.  

 

M.B.E. Smith, “Is There a Prima Facie Obligation to Obey the Law?” Yale Law Journal 

82:5 (1973), pp. 950-976.  

 

Joseph Raz, “Authority and Justification,” Philosophy & Public Affairs 14:1 (1985), pp. 

3-29.  

 

Group X: 3rd Written Assignment Due by Today 

 

 

21. What is Legitimate Law? 

Wednesday, November 18 

 

Case: The Fugitive Slave Act 

 

Robert Cover, Justice Accused: Antislavery and the Judicial Process (1975), pp. 1-7,  

159-193, 249-252, 268, 296-303, 309-310.  

 

Ronald Dworkin, Freedom’s Law (1996), pp. 7-35, 349-351.  

 

Jeremy Waldron, “The Constitutional Conception of Democracy,” in Law and 

Disagreement (2001), pp. 282-312.  

 

 

22. Civil Disobedience 

Monday, November 23 

 

Cases: Segregated Buses, Abortion Clinics, AIDS Drugs 

 

Martin Luther King, Jr., “A Letter from the Birmingham Jail,” in Why We Can’t Wait 

(1963), pp. 77-100.   

 

Ronald Dworkin, “Civil Disobedience and Nuclear Protest,” in A Matter of Principle 

(1985), pp. 104-116, 404.   

 

John Rawls, A Theory of Justice: Revised Edition (1999 [1st ed. 1971]), pp. 308-343 (§§ 

53-59). [book] 

 

Group Y: 3rd Written Assignment Due by Today 
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WEDNESDAY, NOVEMBER 25 – NO CLASS (THANKSGIVING RECESS) 

 

 

23. Leaking and Whistleblowing  

Monday, November 30 

 

 Cases: Edward Snowden, Jesselyn Radack 

 

Laura Winig,“Hero or Traitor? Edward Snowden and the NSA Spying Program,” (HKS 

Case draft, 2014), pp. 1-35. 

 

 Emily Gold Boutilier, “The Woman Who Knew Too Much,” Brown Alumni Magazine, 

 March/April 2004. 

 

Rahul Sagar, “On Combating the Abuse of State Secrecy,” Journal of Political 

Philosophy 15:4 (2007), pp. 404-427. 

 

Group Z: 3rd Written Assignment Due by Today 

 

 

24. Responsibility and Collective Agency 

Wednesday, December 2 

 

 Cases: Balloon Rescue in Enduring Love, Hurricane Katrina 

 

Ian McEwan, Enduring Love (1997), pp. 1-3, 7-17.  

 

Esther Scott, “Hurricane Katrina (C): Responding to an Ultra-Catastrophe in New 

Orleans,” in Managing Crises: Responses to Large-Scale Emergencies, eds. Arnold 

Howitt and Herman Leonard (2009), pp. 43-73.  

 

Joel Feinberg, “Collective Responsibility,” Journal of Philosophy 65:21 (1968), pp. 674-

688.  

 

Dennis Thompson, “The Moral Responsibility of Many Hands,” in Political Ethics and 

Public Office (1987), pp. 40-65. [book] 

 

 

THE FINAL TAKE-HOME EXAMINATION WILL BE AVAILABLE ONLINE ON 

DECEMBER 4 AT 10:00 AM AND IS DUE ONLINE ON DECEMBER 10 AT 4:00 PM.  
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1.  ROLES AND PRINCIPLES 

Wednesday, September 2 

 

 

READINGS 

 

Case: Legislative Discretion 

 

“Senator McGrail and the Death Penalty/Senator Johnson and the Death Penalty” (1 page).  

 

Edmund Burke, “Speech to the Electors of Bristol” (1774), in The Founders’ Constitution, Vol. I, 

eds. Philip B. Kurland and Ralph Lerner (1987), pp. 391-392.  

 

Dennis F. Thompson, “Legislative Ethics,” in Political Ethics and Public Office (1987), pp. 96-

122. [book] 

 

John Rawls, A Theory of Justice: Revised Edition (1999 [1st ed. 1971]), pp. 3-6 (§ 1), 10-19 (§§ 

3-4). [book] 

 

 

 

WRITTEN ASSIGNMENT 

 

All things considered, is McGrail justified in voting for the death penalty? Why or why not? Is 

Johnson justified in voting against?  Why or why not?  Could one reconcile a “yes” answer to 

both questions?  How? 

 

 

 

STUDY QUESTIONS 
 

1.  Evaluate this statement: “Senator McGrail’s poll and Senator Johnson’s campaign statement 

make the two cases different in important ways.” 

 

2.  Burke writes that “Your representative owes you, not his industry only, but his judgment; and 

he betrays, instead of serving you, if he sacrifices it to your opinion.” How can a legislator betray 

her constituent by acting according to that constituent’s opinion? 

 

3.  Thompson holds up for our scrutiny three models of legislative ethics—the minimalist, the 

functionalist, and the rationalist.  In the functionalist model, he lays out a number of role 

conceptions that could be in conflict: delegate or trustee; representative of a nation, party, 

district, or majority.  He then offers three criteria that a legislative ethic ought to meet, and 

argues that there may be irresolvable tensions between these criteria and many conceptions of the 

legislative role.  Do you agree with Thompson’s criticism of the rationalist model?  Can you 

think of a formulation that meets his objections? 
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4.  Can a legislator meet the requirements of generality, autonomy, and publicity?  Ought a 

legislator? 

 

5.  Thompson observes that satisfying the criterion of publicity may actually make meeting the 

criteria of generality and autonomy more difficult.  Can you think of ways out of this quandary? 

 

6.  Can one be a trustee or a rationalist and still be a democrat? 

 

7.  “Each person possesses an inviolability founded on justice that even the welfare of society as 

a whole cannot override,” says Rawls.  But who determines the extent of this inviolability, other 

than society as a whole?  Surely each person does not get to decide how much inviolability she 

possesses.  Is this a sound objection to Rawls? 

 

8.  “Are we supposed to decide the fairness of capital punishment by imagining that we don’t 

know whether we will be murderers or victims?  The original position is preposterous!”  What is 

Rawls’s reply? 

 

 

 

 

  

 

 

  



10/14/2015                              Copyright © 2015 by the President and Fellows of Harvard College  18 

MORAL REASONING QUIZ 

 

Due Friday, September 4 by 12:00 pm 

 

 

Answer all questions.  Think hard and have fun.  Take the quiz before completing the assigned 

readings.  Post your answers to the course webpage (in the Assignments section).  The answers 

are not to be found in the readings in any straightforward way.  The quiz will be graded 

COMPLETE / INCOMPLETE at a fairly high standard for completion. 

 

Name: ___________________________________ 

 

1. Trolley 

You are standing at the side of a trolley track.  A runaway trolley will kill five persons on the 

track unless you pull a lever that switches the trolley onto a side track, killing one person.  

Assume all persons are equally blameless for their predicament, and there are no alternatives. 

 

Switching the trolley to the one is morally (choose one): 

 

Required Permitted Prohibited  Other ____________________ 

 

Briefly explain why: 

 

 

2. Bridge 

A person is standing on a bridge overlooking a track.  A runaway trolley will kill five persons 

unless you pull a lever that drops the person through a trapdoor onto the track.  The trolley will 

kill the person falling from the bridge, but be stopped by the body before hitting the five.  You 

are too far away to stop the trolley by sacrificing yourself. 

 

Dropping the person from the bridge is morally (choose one): 

 

Required Permitted Prohibited  Other ____________________ 

 

Briefly explain why your answers to Bridge and to Trolley are either the same or different: 
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3. Drug 

Six persons in your care will die if they do not get a scarce drug.  You have 5 milligrams of the 

drug.  One person needs a 5 milligram dose to live.  Each of the other five needs a 1 milligram 

dose to live.  No other circumstances distinguish the patients.  The patient who needs 5 

milligrams does not agree that the drug should go to the others. 

 

Giving the 1 milligram to each of the five is morally (choose one): 

 

Required Permitted Prohibited  Other ____________________ 

 

Briefly explain your answer: 

    

 

4. Transplant 

Five patients in your care will die if they do not get various organ transplants.  A healthy patient 

in your care who has come to your office for a checkup is a perfect tissue match for the five 

patients.  The five will live if you harvest organs from the one, who would die.  The healthy 

patient does not agree to donate organs to the others. 

 

Harvesting organs from the one to give to the five is morally (choose one): 

 

Required Permitted Prohibited  Other ____________________ 

 

Briefly explain why your answers to Transplant and Drug are the same or different: 

 

 

5. Max 

Max and five other patients, all in your care, will die if they do not get various organ transplants.  

Each could live if you harvest an organ from at least one other, who would die.  There are 

different arrangements of organs that would save two, three or four lives, but there is only one 

arrangement that could save five lives: harvesting five organs from Max.  Max does not agree to 

donate organs to the others. 

 

Harvesting organs from Max to give to the other five is morally (choose one): 

 

Required Permitted Prohibited  Other ____________________ 

 

Briefly explain why your answers to Max, Transplant and Drug are the same or different: 
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6. Tactical Airstrike 

You are a commander fighting in a just war.  An enemy artillery battery is shelling your forces, 

causing heavy losses.  You can order an airstrike that will destroy the enemy artillery, but the 

strike will also detonate a munitions store that will destroy House A nearby, killing five civilians. 

 

Ordering an airstrike on the artillery battery is morally (choose one): 

 

Required Permitted Prohibited  Other ____________________ 

 

Briefly explain your answer: 

 

 

7. Strategic Airstrike 

You are a commander fighting in a just war.  An enemy artillery battery is shelling your forces, 

causing heavy losses.  You can order an airstrike on House B, killing two civilian relatives of the 

artillerymen.  If House B is destroyed, the artillerymen will be overcome by grief and surrender.  

 

Ordering an airstrike on House B is morally (choose one): 

 

Required Permitted Prohibited  Other ____________________ 

 

Briefly explain why your answers to Strategic Airstrike and Tactical Airstrike are the same or 

different: 

 

 

8. Villagers 

You are a tropical botanist.  You stumble upon the forces of a local warlord who are about to 

execute twenty unarmed villagers to encourage the village to support the warlord.  Honored by 

your visit, the warlord extends to you the privilege of picking one of the twenty to execute 

yourself, in which case the other nineteen would be set free.  If you refuse, all twenty will be 

killed by the warlord. 

 

Executing one of the twenty is morally (choose one): 

 

Required Permitted Prohibited  Other ____________________ 

 

Briefly explain your answer: 

 

 

  



10/14/2015                              Copyright © 2015 by the President and Fellows of Harvard College  21 

9. Bystander 

You are a tropical botanist.  You stumble upon the forces of a local warlord who are about to 

execute twenty unarmed villagers to encourage the village to support the warlord.   Honored by 

your visit, the warlord extends to you the privilege of picking a twenty-first villager from among 

the horrified bystanders to execute yourself, in which case the original twenty would be set free. 

If you refuse, the original twenty will be killed by the warlord, but no bystander will be harmed. 

 

Executing one of the bystanders is morally (choose one): 

 

Required Permitted Prohibited  Other ____________________ 

 

Briefly explain why your answers to Villagers and Bystander are the same or different: 

 

 

10. Rowboat 

You are hurrying past a pond to catch a trolley when you see a child drowning.  There is a 

rowboat by the pond, and you are a strong rower and swimmer, so you can rescue the drowning 

child without risk to yourself.  But you will get wet, miss your trolley, and have to wait three 

hours for the next one.   

 

Rescuing the drowning child is morally (choose one): 

 

Required Permitted Prohibited  Other ____________________ 

 

Briefly explain your answer: 

 

 

11. Rowboat in the Rye 

After rescuing the drowning child in Rowboat and returning to shore, you see a second 

drowning child.  After rescuing the second drowning child and returning to shore, you see a third 

drowning child.  It is a very bad day at the pond: there is an unending supply of drowning 

children, and you are the only one who can help.  Those you have rescued lay exhausted on the 

beach, and you do not have time to call for relief. 

 

Continuing to rescue drowning children as long as you have the strength to do so is morally 

(choose one): 

 

Required Permitted Prohibited  Other ____________________ 

 

Briefly explain why your answers to Rowboat and Rowboat in the Rye are the same or 

different: 
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12.  Alternate Route 

There are two routes that you can take to your trolley, one that passes the pond and one that does 

not.  You know, from past experience, that the odds of finding at least one drowning child at the 

pond are substantial, even though you have repeatedly informed the authorities and your 

neighbors about the pond’s hazards. 

 

Taking the alternate route that avoids the pond is morally (choose one): 

 

Required Permitted Prohibited  Other ____________________ 

 

Briefly explain why your answers to Alternate Route, Rowboat in the Rye, and Rowboat are 

the same or different: 

 

  

13. Rescue Choice 

A, B, and C are drowning in a pond.  A and B are close to each other, and C is far apart.  There is 

a rowboat by the pond.  If you rescue A and B, then C will drown.  If you rescue C, then A and B 

will drown, for there isn’t enough time to rescue them all.  You are a strong rower and swimmer, 

and so are not at risk either way.  If your answer to Rowboat above was “permitted,” you have 

decided to rescue someone. 

 

Rescuing C, rather than A & B, is morally (choose one): 

 

Required Permitted Prohibited  Other ____________________ 

 

Briefly explain your answer: 

 

 

14. Best Friend 

A, B, and C are drowning in a pond.  A and B are close to each other, and C is far apart.  There is 

a rowboat by the pond.  If you rescue A and B, then C will drown.  If you rescue C, then A and B 

will drown, for there isn’t enough time to rescue them all.  A and B are strangers, and C is your 

best friend.  You are a strong rower and swimmer, and so are not at risk either way. If your 

answer to Rowboat above was “permitted,” you have decided to rescue someone. 

 

Rescuing best friend C, rather than A & B, is morally (choose one): 

 

Required Permitted Prohibited  Other ____________________ 

 

Briefly explain why your answers to Best Friend and Rescue Choice are the same or different: 
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15. Millionaire 

A, B, and C are drowning in a pond.  A and B are close to each other, and C is far apart.  There is 

a rowboat by the pond.  If you rescue A and B, then C will drown.  If you rescue C, then A and B 

will drown, for there isn’t enough time to rescue them all.  C shouts that he will pay you one 

million dollars to save him.  A and B do not match C’s offer.  You are a strong rower and 

swimmer, and so are not at risk either way. If your answer to Rowboat above was “permitted,” 

you have decided to rescue someone. 

 

Rescuing millionaire C, rather than A & B, is morally (choose one): 

 

Required Permitted Prohibited  Other ____________________ 

 

Briefly explain why your answers to Millionaire and Best Friend are the same or different: 

 

 

16. Robber   

Thomas demands $10,000 from John at gunpoint.  John offers to write Thomas a check for 

$10,000, which Thomas accepts. 

 

Does John sign the check voluntarily? (Y/N) 

Does Thomas coerce John?  (Y/N) 

Is John morally permitted to cancel the check before Thomas cashes it? (Y/N) 

Briefly explain your answers. 

 

 

17. Drowning  

John, who is drowning in a lake, calls out to Thomas in a nearby motorboat.  Thomas, who can 

easily save John at no risk, proposes to rescue John if John pays Thomas $10,000.  Both Thomas 

and John know that there are no other potential rescuers.  John, who otherwise will die, accepts 

Thomas’s terms. 

 

Is John’s agreement voluntary? (Y/N) 

Does Thomas coerce John? (Y/N) 

Is the agreement between Thomas and John morally binding? (Y/N) 

Should the agreement be legally enforceable? (Y/N) 

Briefly explain why your answers to Robber and Drowning are the same or different. 
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18. Mountaineer 

John, who is stranded on a steep mountainside in a snowstorm, radios Thomas at the foot of the 

mountain for help.  Thomas, who can save John at considerable effort and risk, proposes to 

rescue John if John pays Thomas $10,000.  Both Thomas and John know that there are no other 

potential rescuers.  John, who otherwise will die, accepts Thomas’s terms. 

 

Is John’s agreement voluntary? (Y/N) 

Does Thomas coerce John? (Y/N) 

Is the agreement between Thomas and John morally binding? (Y/N) 

Should the agreement be legally enforceable? (Y/N) 

Briefly explain why your answers to Drowning and Mountaineer are the same or different. 

 

 

19. Consent 

The US Declaration of Independence says that governments derive “their just powers from the 

consent of the governed.”  Ever since reading this in elementary school, Johnny has worn a sign 

around his neck that says, “I do not consent to be governed.”  Johnny is now an adult. 

 

Has Johnny consented to be governed? (Y/N) 

Why or why not? 

Does the US government have the “just power” to govern Johnny? (Y/N) 

Why or why not? 
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20. Tacit Consent 

In high school, Johnny read Locke, who says:  

Every man, that hath any possessions, or enjoyment, of any part of the dominions of any 

government, doth thereby give his tacit consent, and is as far forth obliged to obedience 

to the laws of that government, during such enjoyment, as any one under it; whether this 

his possession be of land, to him and his heirs for ever, or a lodging only for a week; or 

whether it be barely travelling freely on the highway. 

Ever since, before enjoying his possessions or travelling freely on the highway, Johnny has worn 

a sign around his neck that says, “I do not consent to obey the laws of this government, and no 

one should infer from my enjoyment of my possessions or from my travelling freely on the 

highway that I have given my tacit consent.”  Johnny is now an adult. 

 

Has Johnny given his tacit consent to obey the laws of the government? (Y/N) 

Why or why not? 

Is Johnny morally obligated to obey the laws of the government? (Y/N) 

Why or why not? 

 

 

21. Well 

Neighbors plan to dig a new well on unowned land, tapping an abundant and unowned aquifer.  

They slip a note under the door of Jean-Jacques, inviting him to join their venture, which 

requires a few hours of work and a small annual maintenance fee.  Jean-Jacques, who has an 

adequate supply of water at the more distant old well, ignores the note.  But every night, Jean-

Jacques draws water from the new well. 

 

Has Jean-Jacques consented to join the well cooperative? (Y/N) 

Is Jean-Jacques morally prohibited from drawing water from the new well? (Y/N) 

Is Jean-Jacques morally obligated to join the well cooperative, do the work, and pay the 

fee? (Y/N) 

Briefly explain your answers. 
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22. Garden 

Neighbors plan to plant a flower garden in a public park.  They slip a note under the door of 

Jean-Jacques, inviting him to join their venture, which requires a few hours of work and a small 

annual maintenance fee.  Jean-Jacques ignores the note.  But every day, as he walks to work, 

Jean-Jacques must pass by the flower garden, which he admits is pleasant to look at. 

 

Has Jean-Jacques consented to join the garden cooperative? (Y/N) 

Is Jean-Jacques morally required to avert his gaze as he passes the garden, so as not to 

enjoy the flowers? (Y/N) 

Is Jean-Jacques morally obligated to join the garden cooperative, do the work, and pay 

the fee? (Y/N) 

Briefly explain your answers. 

 

 

23. Island 

Tamsin and Joanna, survivors of a shipwreck, live on a tiny, uncharted, previously uninhabited 

island.  They have signed an agreement giving Tamsin the authority to make all decisions related 

to the procurement of food on the island and giving Joanna the authority to make all decisions 

concerning the construction and maintenance of structures on the island.  Seven years later, 

Emmanuelle is washed up on the same island.  Emmanuelle has her own ideas about food and 

shelter.  The three women discuss matters amicably.  Emmanuelle persuades Tamsin and Joanna 

on some points, but not on others.  So Emmanuelle says, “Let’s cooperate on matters where we 

agree and go our separate ways on matters where we disagree.”  Invoking the island’s founding 

document, Tamsin insists that she has the final say about agricultural practices on the island, and 

Joanna insists that she has the final say about zoning regulations. 

 

Do Tamsin and Joanna have the legitimate authority to set agricultural and zoning 

regulations on the island? (Y/N) 

Is Emmanuelle morally obligated to comply with Tamsin and Joanna’s rules? (Y/N) 

Are Tamsin and Joanna morally permitted to threaten to dig up any unauthorized garden 

or tear down any unauthorized tent, and carry out their threats if Emmanuelle does not 

comply? (Y/N) 

Briefly explain your answers. 
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24. Island Democrats 

Tamsin and Joanna are persuaded that Emmanuelle should have an equal say in the governance 

of the island.  So they propose to amend the island’s founding document and create a legislative 

body that, henceforth, decides about food and shelter by majority rule.  Tamsin and Joanna call a 

vote on the proposed revision, and both vote in favor.  Tamsin then proposes her agricultural 

regulations, and both vote in favor.  Joanna proposes her zoning regulations, and both vote in 

favor. 

 

Does the island’s legislative body have the legitimate authority to set agricultural and 

zoning regulations on the island? (Y/N) 

Is Emmanuelle morally obligated to comply with the legislature’s rules? (Y/N) 

Is the legislature morally permitted to threaten to dig up any unauthorized garden or tear 

down any unauthorized tent, and carry out its threat if Emmanuelle does not comply? 

(Y/N) 

Briefly explain why your answers to Island and Island Democrats are the same or different. 
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2.  THE RIGHT AND THE GOOD 

Friday, September 4 (Wednesday schedule) 

 

 

READINGS 

 

Cases: Hypotheticals from the Moral Reasoning Quiz 

 

Daniel Kahneman, Thinking Fast and Slow (2011), pp. 19-30, 39-49, 450, 452-453.  

 

John Rawls, A Theory of Justice: Revised Edition (1999 [1st ed. 1971]), pp. 19-30 (§§ 5-6), 40-46 

(§ 9). [book]  

 

 

 

WRITTEN ASSIGNMENT 
 

ALL STUDENTS: THE MORAL REASONING QUIZ IS DUE BY  

12:00 PM SEPTEMBER 4 

 

 

 

STUDY QUESTIONS 

 

1.  If one of the drowning swimmers had entered the pond as a result of his own foolish choices, 

would that make a difference to your duties?  If someone had pushed him into the pond, would 

that make a difference?  If you had pushed him into the pond, would that make a difference?   

 

2.  Rawls says “utilitarianism does not take seriously the distinction between persons.”  Why 

does he think that this is a fatal objection?  Do utilitarians have a reply to this objection? 

 

3.  What does Rawls mean by the priority of the right over the good? 

 

4. Why do you suppose the reading from Thinking Fast and Slow was assigned? 
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3.  LIBERTY AND ITS LIMITS: FREEDOM OF CONSCIENCE 

Wednesday, September 9 

 

 

READINGS 

 

Cases: Pledge of Allegiance, Headscarves in Turkey 

 

Minersville School District v. Gobitis, 310 U.S. 586 (1940) (opinion of Justice Frankfurter), 

excerpts. 

 

West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943) (opinion of Justice 

Jackson and dissenting opinion of Justice Frankfurter), excerpts. 

 

European Court of Human Rights, Leyla Şahin v. Turkey (No. 44774/98) Judgment, 29 June 

2004, excerpts. 

 

Jeremy Waldron, “Rights and Majorities: Rousseau Revisited,” in Liberal Rights (1993), pp. 

392-421, 468-471. 

 

Arthur Isak Applbaum, “Legitimacy’s Baggage,” pp. 1-39, draft. 

 

 

WRITTEN ASSIGNMENT 
 

Consider four positions that one might take on a policy of requiring school children to salute the 

flag: 

 

1. A flag salute requirement is, on balance, good public policy; 

 

2. A flag salute requirement is not good policy, but is not unjust, in that it does not violate 

anyone’s moral rights; 

 

3. A flag salute requirement is not good policy and is unjust, but is legitimate, in that legislative 

majorities, in enacting such a policy, do not abuse the authority they genuinely have; 

 

4. A flag salute requirement is not good policy, is unjust, and is illegitimate, in that, in enacting 

such a policy, legislative majorities abuse their genuine authority 

 

Which view do you hold?  Why?  Support your answer by arguing against the alternatives, and 

by distinguishing among the concepts of good policy, justice and political legitimacy.  (Note that 

you are not being asked if the flag salute requirement is now or once was in fact constitutional 

under a reasonable interpretation of the American constitution.) 
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Note on the pledge decision: 

Justice Frankfurter wrote a Supreme Court decision in 1939 upholding a public school 

requirement to pledge allegiance to the flag.  In 1942 the court reversed itself, Justice Jackson 

writing for the majority, and Frankfurter dissenting. 

 

Many important issues are implicated by these flag salute cases: freedom of conscience, freedom 

of expression, the limits of judicial review, the authority of the state over the individual.  Note 

how Jackson moves the question from one of religious freedom to the authority of the state to 

coerce expression, whatever the reasons for dissent, and Frankfurter then frames the question as 

one of judicial nullification of illiberal but democratically decided legislation.  We will pick up 

where Frankfurter leaves us (though we may question his answer). 

 

Note on the headscarves decision: 

The ECHR decision about the Turkish case follows a long debate in France regarding the 

wearing of headscarves in schools. There, a certain understanding of republicanism as a 

commitment that the primary public identity of citizens should be as Frenchmen and 

Frenchwomen rather than as members of particular groups—Jews, Catholics, or Muslims—has 

primacy of place in public policy and debate. Large majorities—70% in surveys, support the 

headscarves ban in France. Notice how the ECHR attempts to justify the infringement of 

religious liberty with the aims of equality. 

 

 

STUDY QUESTIONS 

 

1. Is there a principle that justifies both the positions of the U.S. Supreme Court and of the 

European Court of Human Rights on this issue, or is one of them correct and the other incorrect? 

 

2.  Are there some issues that ought not to be decided by democratic means? 

 

3. Is the freedom to express one’s self religiously more important than other kinds of expression 

(consider, for example: art, advertising, news)? 

 

4. What kinds of social aims or values justify restricting religious liberty (consider, for example: 

national security, social peace, equality, and the preferences of democratic majorities)? 
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4.  LIBERTY AND ITS LIMITS: SPEECH AND HARM 

Monday, September 14 

 

 

READINGS 

 

Cases: Neo-Nazi Parades, Militant Islamic Preaching 

 

Village of Skokie v. National Socialist Party of America, Supreme Court of Illinois (1978), in 

Philosophy of Law, 4th ed. (1991), eds. Joel Feinberg and Hyman Gross, pp. 311-314. 

 

Peter Bergen and Paul Cruickshank, “Clerical Error,” The New Republic, August 8, 2005, pp. 10-

12. 

 

Frederick Schauer, “The Phenomenology of Speech and Harm,” Ethics 103:4 (1993), pp. 635-

653. 

 

Arthur Ripstein, “Beyond the Harm Principle,” Philosophy & Public Affairs 34:3 (2006), pp. 

215-245. 

 

 

WRITTEN ASSIGNMENT 
 

In various places throughout the world neo-Nazis seek to hold parades, marches, and 

demonstrations, typically involving the use of Nazi uniforms, flags, and regalia.  Should the neo-

Nazis have a legal right to engage in these activities?  Why or why not? 

 

 

 

STUDY QUESTIONS 
 

1. Are there grounds for distinguishing the regulation of neo-Nazi speech from the speech of 

Islamic preachers in Britain? 

 

2.  Is speech special, or is the right to free speech simply an instance of a general right to liberty?  

Why or why not? 

 

3.  Is Schauer right to reject the “lesser harm hypothesis?” 

 

4.  In Schauer’s S-H-V cases, the harm to the victim is mediated through the moral agency of the 

hearer.  Under what conditions is the speaker responsible for the harmful actions that the listener 

performs, and under what conditions is the speaker not responsible? 

 

5.  Schauer also describes harmful speech that is mediated through the beliefs of the listener, in 

that if the listener held different beliefs, she would not suffer harm.  Under what conditions is the 

listener, and not the speaker, responsible for belief-mediated harms? 
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6.  Schauer distinguishes “ascriptive” from “descriptive” notions of what is to count as a harm.  

What is the importance of this distinction in his argument about the “lesser harm hypothesis?” 

 

7.  What, according to Ripstein, is the difference between the harm principle and the sovereignty 

principle? 

 

8.  Give examples of speech that the harm principle protects but the sovereignty principle does 

not; give examples of speech that the sovereignty principle protects but the harm principle does 

not. 

 

9.  Do you agree or disagree with Ripstein’s replacement of the harm principle with the 

sovereignty principle? 

 

10. The law of speech makes a number of plausibly relevant distinctions about when the use of 

words is to count as “speech” at all for purposes of free speech protection, and when words that 

do count as “speech” are nonetheless not protected.  For example, the law excludes various 

forms of conspiracies, inducements, and orders done with words from the category of speech 

entirely, and considers incitement by words to be unprotected speech.  Do these legal distinctions 

track the correct moral distinctions? 

 

11. In striking down the conviction of a Ku Klux Klan leader’s criminal conviction for 

advocating violence, the US Supreme Court in Brandenburg v. Ohio (1969), said that the 

government may not “forbid or proscribe advocacy of the use of force or of law violation except 

where such advocacy is directed to inciting or producing imminent lawless action and is likely to 

incite or produce such action.”  Is this test too permissive?  Too demanding? 

 

12. Sheik Omar Abdel Rahman, the blind Egyptian cleric, was convicted of the unusual charge 

of seditious conspiracy in the 1993 bombing of the World Trade Center.  Prosecutors 

successfully argued that his words counted as a type of criminal agreement and incitement.  

Suppose (perhaps contrary to fact) all he did was speak repeatedly in the following way (these 

are actual quotes from tapes used as evidence in the trial): 

 

“Jihad is fighting the enemy, fighting the enemies for God’s sake … The Koran makes 

[terrorism] among the means to perform jihad in the sake of Allah, which is to terrorize 

the enemies of God [who are] our enemies too… We must be terrorists and must terrorize 

the enemies of Islam and frighten them and … disturb them.” 

 

His followers set off a truck bomb in the parking garage of the World Trade Center.  Should this 

speech be protected or not? 

 

13. In Canada and many other countries, it is a crime to deny the existence of the Holocaust.  

What do you think about such laws? 

 

14. South Africa has considered whether to have laws prohibiting the incitement to racial hatred.  

Such laws exist in a substantial number of countries in the world, are required by the 1965 
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International Convention on the Elimination of All Forms of Discrimination, but are 

unconstitutional under current interpretations of the First Amendment to the Constitution of the 

United States.  Should South Africa have such laws?  Should the United States? 

 

15. A code adopted at the University of Michigan defined “discrimination” and “discriminatory 

harassment” to include: 

 

“any behavior, verbal or physical, that stigmatizes or victimizes an individual on the basis 

of race, ethnicity, religion, sex, sexual orientation, creed, national origin, ancestry, age, 

marital status, handicap or Vietnam-era veteran status .…”   

 

Are such codes justified? 
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5.  LIBERTY AND ITS LIMITS: PATERNALISM 

Wednesday, September 16 

 

 

READINGS 

 

Cases: Cigarettes, Obesity 

 

Dennis F. Thompson, “Paternalistic Power,” in Political Ethics and Public Office (1987), pp. 

148-177. [book] 

 

Tamar Schapiro, “What Is A Child?” Ethics 109:4 (1999), pp. 715-738.  

 

Daniel Hausman and Brynn Welch, “Debate: To Nudge or Not to Nudge,” Journal of Political 

Philosophy 18:1 (2010), pp. 123-136.  

 

 

WRITTEN ASSIGNMENT 
 

Are any of the following four proposals paternalistic?  Are any of them examples of justified 

paternalism?  Explain. 

 

To reduce the number of cigarette smokers, and, particularly, to reduce the number of new 

smokers among young adults, the Surgeon General of the United States proposes: 

 

1. Imposing a $5 per pack federal tax. 

 

2. Requiring all Social Security taxpayers who smoke to attend an approved, federally funded 

outpatient nicotine abuse treatment program, or else forfeit future Medicare benefits. 

 

To reduce the number of obese people in New York City, and, particularly, to reduce the number 

of obese children and teenagers, the Health Department of the City of New York proposes:  

 

3. Limiting the size of individual servings of sugary drinks for sale to 16 ounces (roughly 500 

ml.).  There is no limit to how many servings an individual may purchase. 

 

4. Banning the advertising of sugary drinks in all print and broadcast media in the city. 
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STUDY QUESTIONS 

 

1.  Dennis Thompson distinguishes the concept of paternalism from its justification.  What is 

Thompson’s concept of paternalism?  When, according to Thompson, is paternalism justified?  

Do you agree? 

 

2.  What factors make it easier to justify paternalistic interventions?  Harder? 

 

3.  What is a child? 

 

4.  How does Thompson’s account of paternalism and its justification differ from Schapiro’s? 

From Ripstein’s? 

 

5.  Is “libertarian paternalism” an oxymoron?  Are Hausman & Welch and Thaler & Sunstein 

disagreeing about mere terminology, or is their disagreement deeper? 

 

6.  When are “nudges” justified, and when are they not? 

 

7.  Between 1992 and 2006, the United States Federal Drug Administration had banned silicone 

breast implants on women who wished to have a breast implant for purely cosmetic reasons (to 

enlarge their breasts) until there was better evidence that silicone breast implants posed no 

serious health hazard.  It had been alleged that breast implants can cause a hardening of tissue, 

that they can make it difficult to screen for breast cancer, and that because the implants can 

rupture and leak, they may be a cause of autoimmune disorders.  Under the FDA ban, silicone 

breast implants were only available to women who sought reconstructive surgery after a 

mastectomy.  What is the best argument that can be advanced in defense of the FDA’s decision?  

What is the best argument that can be advanced against it?  Was the FDA right? 

 

8.  In Massachusetts, as in most states, it is now relatively easy for a married couple to divorce.  

Suppose that there is a proposal before the legislature to allow the choice of two kinds of 

marriage:  a revocable marriage (as is presently the case) or an (almost) irrevocable marriage—

one that would require demonstration of severe cruelty, or mental illness, or some other very 

serious ground for divorce.  Should people be allowed to enter into (almost) irrevocable 

marriages?  Why or why not?   

 

9. Many pregnant women say that they would like to go through labor and delivery without 

anesthesia because they want to be fully conscious for delivery and post-delivery.  Suppose that 

some of these women will ask for anesthesia during delivery despite their earlier intention to do 

without it, but that many are subsequently regretful that their request for anesthesia was granted.  

It is therefore proposed that women be allowed to authorize the hospital to ignore a request for 

anesthesia unless the health of the mother or baby is in danger.  Should such a policy be 

adopted? 

   

10. Jane and Joe have been deaf their whole lives. They married a few years ago and have just 

had their first child, Jill. Tests show that Jill has a severe hearing impairment, but one that 

current medicine can remedy with a safe surgical procedure. Jane and Joe can easily afford the 
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procedure, but refuse to have it performed on Jill. They maintain that deafness is not a handicap. 

They view themselves simply as making a cultural choice in raising Jill in the deaf community. 

Is it permissible for the State to intervene and insist that Jill be given the surgery? 
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6. LIBERTY AND ITS LIMITS: MORALISM 

Monday, September 21 

 

 

READINGS 

 

Case: Surrogate Motherhood 

 

Elizabeth S. Anderson, “Is Women’s Labor a Commodity?” Philosophy & Public Affairs 19:1 

(1990), pp. 71-92. 

 

Alan Wertheimer, “Two Questions about Surrogacy and Exploitation,” Philosophy & Public 

Affairs 21:3 (1992), pp. 211-239. 

 

 

 

 

WRITTEN ASSIGNMENT 
 

Consider four policy options with respect to commercial surrogacy: 

 

 1.  Surrogacy contracts would be prohibited through the criminal law.  Those who 

 enter into or broker such contracts would be subject to criminal penalties. 

 

 2.  Surrogacy contracts, although permitted, would be unenforceable under law.    

            If the birth mother changes her mind and refuses to waive parental rights after    

            birth, she retains custody of the baby. 

 

 3.  Same as 2, except that, if the birth mother refuses to waive parental rights after 

 birth, custody is assigned by the courts in the best interests of the baby. 

 

 4.  Surrogacy contracts would be allowed and enforced.  Parental rights and 

 custody would be awarded to the adoptive parents, whether or not the birth mother  

            wants to go through with the arrangement. 

 

Which of these options (or some other option) would you choose as public policy?  Justify your 

choice. 
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STUDY QUESTIONS 

 

1. There are numerous (and somewhat overlapping) arguments against surrogacy: (1) harm to the 

baby; (2) harm to the mother; (3) commodification; (4) exploitation; (5) harm to society; (6) 

coercion of consent.  Which arguments, if any, are most persuasive?  Least persuasive? 

 

2. In Spheres of Justice (1983), Michael Walzer discusses the practice during the American Civil 

War of buying substitutes by those conscripted into military service.  Walzer argues that the 

buying of substitutes was unjust and should have been prohibited.  Consider three possible 

arguments:  (1) Walzer is right about the Civil War, and the volunteer army is analogous to the 

buying of substitutes, therefore the volunteer army is unjust; (2) Walzer is right about the Civil 

War, and the volunteer army is not analogous to the buying of substitutes, therefore the volunteer 

army is not unjust; (3) The volunteer army is not unjust, and the volunteer army is analogous to 

the Civil War, therefore Walzer is wrong about the Civil War.  Which argument is most 

persuasive?  Why? 

 

3. According to Walzer, we can prohibit exchanges born of “desperation.”  It might be argued 

that if an exchange is beneficial to the desperate party (it makes him or her less desperate) and if 

it does not harm third parties, there is no reason for society to prohibit even desperate exchanges.  

Is Walzer right? 

 

4. In India and in some other developing countries, kidneys from live donors trade in black 

markets.  People can normally do with but one kidney, and the risks of surgical removal by a 

competent surgeon are small.  The proceeds from the sale of a kidney can lift a family out of 

poverty, and many Western kidney patients are prepared to pay the price.  Should the market for 

kidneys be legalized in the United States?  Are there any important distinctions between selling 

one’s kidney and renting one’s womb? 

 

5. “The Department of Transportation has issued a stop-work order putting all work with the 

cadaver population into suspended animation.  The Department has been prompted to this 

exercise of its powers by Congressman John E. Moss of California.  During the recent debate on 

air bags, Moss learned that dead bodies had been used to assess the protection afforded by the 

devices to passengers in car crashes .... It was explained to Moss that almost all the cadavers so 

used come from the ‘willed body program,’ and that family permission is secured whenever 

possible.  Crash testing requires an insignificant number of bodies compared with other uses, 

such as in medical schools.  The information gained from cadavers is regarded as critical to the 

design of better dummies ....  In full understanding of all these reasons, Moss ... adhered to the 

view ‘that the use of human cadavers for vehicle safety research crudely violates fundamental 

notions of morality and human dignity, and must therefore permanently be stopped ....’”  (N. 

Wade, “The Quick, the Dead, and the Cadaver Population,” Science, March, 1978.) 

Is Moss correct?  Why or why not? 

 

 

6. “Gov. Mario Cuomo signed legislation on Tuesday banning dwarf tossing and dwarf bowling 

in New York bars, calling the activities a ‘strange diversion.’ ‘Any activity which dehumanizes 

and humiliates these people is degrading to us all,’ Cuomo said.  ‘This bill recognizes that and, in 
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effect, declares these bizarre games to be debased.’  Dwarf tossing is a competition in which 

people pick up dwarfs, who are wearing harnesses, and heave them as far as possible at a padded 

target.  It produced an offshoot, dwarf bowling, in which a helmeted dwarf is strapped to a 

skateboard and rolled into bowling pins.  Both have been held as competitions for cash prizes, 

Cuomo said.” (AP, July 25, 1990)   

 

On what principle can Cuomo justify such legislation?  Is such legislation justifiable?  Why or 

why not? 

  



10/14/2015                              Copyright © 2015 by the President and Fellows of Harvard College  40 

7.  ACCOMMODATION AND PUBLIC REASON 

Wednesday, September 23 

 

 

READINGS 

 

Case: Religious Fundamentalism and Public Education 

 

Gregory M. Stankiewicz, “The Controversial Curriculum,” in Ethics and Politics: Cases and 

Comments, 3rd ed. (1997), eds. Amy Gutmann and Dennis Thompson, pp. 327-333. 

 

Stephen Macedo, “Multiculturalism and the Religious Right” and “Diversity and the Problem of 

Justification,” in Diversity and Distrust: Civic Education in a Multicultural Democracy (2000), 

pp. 153-187, 313-321. 

 

John Rawls, “The Idea of Public Reason Revisited,” in Collected Papers (1999), pp. 573-615.  

 

 

WRITTEN ASSIGNMENT 

 

 Suppose that a proposed state-wide school reading and social studies curriculum would require 

at least some fictional or historical depiction of (a) women who have overcome obstacles in 

order to pursue a professional calling or become active in public life; and (b) citizens who 

overcame their religious or cultural differences in order to cooperate to solve a social problem.  

The curriculum offers teachers a choice of age-appropriate readings that satisfy the requirement, 

and critics who often object to heavy-handed social messages in education on aesthetic and 

scholarly grounds are pleasantly surprised to find that the fiction by and large is of high literary 

merit, the historical material is objective and balanced, and that the curriculum overall has 

subtlety and nuance. 

 

However, serious criticism has arisen from another quarter: various conservative religious 

groups, whose members form a substantial minority in the state, have objected that the 

curriculum undermines their ability to raise their children to believe that women should 

gracefully submit to the authority of their husbands, and it undermines their ability to raise their 

children to believe that atheists are gravely immoral. 

 

Consider four policy options: 

 

1.  Require that the new curriculum standard apply gto all children, whether they attend public, 

private, or religious school, or are home-schooled. 

 

2.  Require that the new curriculum standard apply to all children attending public schools.  

Parents who object may educate their children privately at their own expense. 

 

 (continued…) 
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(continued from previous page) 

 

3.  Require that the new curriculum standard be implemented in all public school classrooms, but 

exempt from participation in the offending classes any child whose parents object on principled 

grounds. 

 

4.  Do not require the new curriculum standard in public schools, and grant any child whose 

parents certify that they have principled objections to any part of the public school curriculum 

the choice of either an exemption, as in (3) above, or a voucher equal to the amount spent per 

pupil in the public schools.  This voucher could be used for tuition in any private or religious 

school or for the expenses of home schooling as long as the program of education meets the 

existing state thresholds for competency in reading and arithmetic. 

 

Would it be wrong to adopt any of these policies or provisions of these policies?  Why?  Would 

it be wrong not to adopt any of these policies or provisions?  Why?  Which of these policies (or 

some other policy) should be adopted, and why?  In your answer, set aside the question of 

whether any of these proposals is currently unconstitutional under existing U. S. law. 

 

 

 

 

 

STUDY QUESTIONS 

 

1.  Explain how a political liberalism such as that of Macedo would deal with the controversies at 

issue in Yoder and in Smith. 

 

2.  Who should have the authority to adjudicate such controversies?  Possibilities include: 

legislators, judges, citizens, and school personnel.  Based upon what should they adjudicate? 

 

3.  Various justifications have been given for the strategies of accommodation found in Yoder 

and in the Religious Freedom Restoration Act (RFRA).  They include the inherent value of 

diversity; the unique importance of religion; and the need for mutual respect between individuals 

with differing faiths.  Which of these is the most strong?  How strong is it?  How much 

accommodation can be made compatible with this justification? 

 

4.  What does Macedo mean by the Constitution’s “transformative function” (157)? 

 

5.  Imagine the following situation: the members of a cultural minority wish to exempt their 

daughters, but not their sons, from otherwise mandatory primary education.  The grounds of this 

desire is a sincere religious conviction that women ought to be subservient to men, and an 

equally sincere conviction that primary education will hinder women from this role.  Is there any 

way of accommodating this religious conviction?  Should we even make the attempt to 

accommodate in this case?  What is – as Stephen Bates imagines (163) – the alternative to such 

an accommodation would be assimilation or cultural destruction? 
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6.  Macedo and Rawls both imagine that it is possible to regard other religious traditions as false 

– their adherents literally damned – and yet seek to develop respectful principles to govern our 

political interaction with such adherents.  Is this possible?  What sort of attitudes does it require a 

believer to take towards her own religious traditions? 

 

7.  Macedo rejects Nomi Stoltzenberg’s claim that programs such as his end up taking sides in a 

debate within Christianity – namely, encouraging “liberal Protestantism” and discouraging 

fundamentalism.  How successful is his defense? 

 

8.  Explain the distinction between “political” and “comprehensive” varieties of liberalism. 
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8.  CONSENT AND UTILITY 

Monday, September 28 

 

 

READINGS 

 

Cases of Randomized Clinical Trials: AZT, Surfaxin, ECMO 

 

Harold Pollack, “Conflict of Roles in Medical Research: The ECMO Study” (1990), pp. 1-2. 

 

Robert D. Truog, “Informed Consent and Research Design in Critical Care Medicine,” Critical 

Care 3:3 (1999), pp. R29-R33. 

 

Jennifer Hawkins, “Justice and Placebo Controls,” Social Theory and Practice 32:3 (2006), pp. 

467-496. 

 

Alan Wertheimer, Rethinking the Ethics of Clinical Research (2011), pp. 64-110. 

 

 

WRITTEN ASSIGNMENT 

 

All things considered, which, if any, of the ECMO, AZT, and Surfaxin trials was morally 

justified, and which, if any, were not?  Explain. 

 

 

 

STUDY QUESTIONS 

 

1. Consider four criteria that might govern the treatment of research subjects in medical trials: 

Consent.  Research subjects must give genuinely uncoerced and informed consent to 

their participation. 

Expected Net Benefit.  There must be a reasonable expectation that the benefits to 

research subjects will outweigh the burdens to them. 

Fairness.  There must be a reasonable expectation that research subjects will receive a 

fair share of the benefit created by the research in which they participate. 

Medical practice.  Researchers should treat subjects according to the standards of 

medical practice required of physicians treating their own patients.   

Which of these criteria, if any, are morally required of researchers conducting randomized 

clinical trials?  Why or why not? 
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2. Which of these criteria are met in the ECMO, AZT, and Surfaxin trials? 

3. Assess this claim: “Medical research should be designed to save the most lives, period.” 
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9. EQUALITY: EMERGENCY HEALTH CARE SIMULATION 

Wednesday, September 30 

 

 

READINGS 

 

Simulation: Liberty Hospital 

 

Frederick Schauer, “Multiple Sclerosis and the Allocation of Betaseron” (1 page). 

 

Norman Daniels, “Four Unsolved Rationing Problems,” The Hastings Center Report 24:4 

(1994), pp. 27-29. 

 

 

WRITTEN ASSIGNMENT 

 

Given all of the constraints specified, what method of allocation should Chiron 

Corporation use to allocate Betaseron during a two-year period of scarcity?  In addition 

to defending the method you have selected, set forth two plausible alternatives, and 

explain both their advantages and why you have rejected them. 

 

 

 

STUDY QUESTIONS 

 

1.  Evaluate willingness and ability to pay as a criterion for allocating Betaseron. 
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10. EQUALITY: THE CONCEPT OF EQUALITY 

Monday, October 5 

 

 

READINGS 

 

Liberty Hospital Debrief 

 

Derek Parfit, “Equality and Priority,” Ratio (new series) 10:3 (1997), pp. 202-221.  

 

Ronald Dworkin, “Justice in the Distribution of Health Care,” McGill Law Journal 38:4 (1993), 

pp. 883-898.  

 

 

 

WRITTEN ASSIGNMENT 

 

Today’s written assignment will be posted a few days in advance of the class. 

 

 

 

STUDY QUESTIONS 

 

1.  Are liberty and equality competing political values, in that more of one requires less of the 

other, or can they be reconciled?   

 

2. What, according to Parfit, is the difference between strong egalitarians and moderate 

egalitarians? 

 

3. What, according to Parfit, is the difference between telic egalitarians and deontic egalitarians? 

 

4. What, according to Parfit, is the difference between deontic egalitarians and prioritarians? 

 

5. Do moderate telic egalitarians, deontic egalitarians, and prioritarians each have convincing 

responses to the leveling down objection?  Do they each have convincing answers to the divided 

world hypothetical? 

 

6. Dworkin argues that health care isn’t special. Do you agree? 

 

7. It might be argued that there are no fundamental differences between the principles that the 

drug company should use for allocating its product and the principles that a state (or a nation) 

should use for funding. Is that argument sound? 
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11.  EQUALITY: DISTRIBUTIVE JUSTICE 

Wednesday, October 7 

 

 

READINGS 

 

 

Case: Inheritance  

 

John Rawls, A Theory of Justice (1999 [1971]), pp. 52-69 (§§ 11-13). [book] 

 

Robert Nozick, Anarchy, State, and Utopia (1974), pp. 149-165, 167-189, 344-346. 

 

John Rawls, Justice as Fairness: A Restatement (2001), pp. 50-55 (§§ 14-15), 157-158 (§ 48). 

 

Liam Murphy and Thomas Nagel, The Myth of Ownership (2002), pp. 3-11, 142-148, 191, 205-

206   

 

 

 

WRITTEN ASSIGNMENT 

 

The estate tax, otherwise known as the inheritance tax or the “death” tax, is a tax 

applied to the estate of a deceased person before that estate is passed on to heirs. Is 

such a tax just?  In answering this question, (a) use the readings to explain the answers 

a Rawlsian and a Nozickian would give, and (b) defend a position on this matter, 

whether it be Rawlsian, Nozickian, or your own.   

 

Focus on the large question of the taxation of wealth passing from one generation to 

the next, and not on specific details that would make a particular tax on inherited 

wealth more or less acceptable.  Assume that the tax applies only to estates worth over 

$1 million and does not apply to assets inherited by surviving spouses; grant for 

purposes of argument that the asset has been taxed at least once before (“double 

taxation”), but grant as well that this is so for the transfer of most assets.  
 

 

 

 

STUDY QUESTIONS 
 

1.  Of Rawls’s principles of justice, the basic liberties are prioritized over fair equality of 

opportunity, and fair equality of opportunity is prioritized over benefit to the least advantaged.  

What is the thinking behind this prioritization? 

 

2.  Explain what the original position is and how deliberation within it is meant to establish the 

truth of the difference principle. 
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3.  Do you agree with Rawls about what it is rational to do within the original position? If not, 

what alternative conception of rationality do you have, and what are your reasons for adopting it? 

 

4.  Why should a theory of justice build upon what rational actors would choose?  Isn’t morality 

supposed to be about something other than self-interest? 

 

5.  Rawls’s two principles regulate the distribution of social primary goods. The distribution of 

natural primary goods obviously cannot be regulated directly (ignoring now genetic 

engineering).  But given what the reasons are for why one would want to regulate the distribution 

of social primary goods, should one not have claims to compensation when falling short of 

natural primary goods?  For example, should there be compensatory redistribution to those who 

are unintelligent, unattractive, or weak of build? 

 

6.  How does Rawls argue for Democratic Equality, and why does he reject the three other 

possibilities in the table on p. 57?  

 

7.  Suppose a society could improve the economic lot of its middle and upper-class citizens 

considerably while making the worst-off only slightly worse off. The difference principle would 

rule this out. In light of this, do you find Rawls’s argument for the difference principle 

convincing? 

 

8.  What are the main steps in Nozick’s entitlement theory? What is his intuitive argument for the 

theory?  Do you find it persuasive? 

 

9.  Consider Nozick’s Wilt Chamberlain example.  Is it convincing?  Why or why not? 

 

10.  Nozick holds that taxation is akin to forced labor.  Is he correct?  Why or why not? 

 

11.  Explain what the Lockean proviso is and what role it plays in Nozick’s thought. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  



10/14/2015                              Copyright © 2015 by the President and Fellows of Harvard College  49 

12.  EQUALITY: POLITICAL EQUALITY 

Wednesday, October 14 

 

 

READINGS 
 

Case: Race-Sensitive Districting 

 

Shaw v. Reno, 510 U.S. 630 (1993) (opinion of Justice O’Connor and dissenting opinions of 

Justices White, Stevens, and Souter), excerpts.  

 

Charles R. Beitz, Political Equality (1989), pp. 3-24, 141-163.  

 

 

 

WRITTEN ASSIGNMENT 
 

Consider the following hypothetical city and its surrounding suburban areas:  The population of 

the city and its suburbs is three million.   Together, they are entitled to three representatives in a 

national legislative body.  The racial makeup of the three million is 60% white, 30% African-

American, 5% Latino, 4% Asian-American, and 1% Native American.  People with lower 

incomes live disproportionately in the center city part of the total area, and those with higher 

incomes live disproportionately in the outer suburbs.   African-Americans, Latinos, Asian-

Americans, and Native Americans are over-represented in the lower income segment of the 

population, and under-represented in the higher income segment.  Assume that voting is 

commonly although not necessarily along racial lines, and also commonly although not 

necessarily along income lines.  Assume as well a history similar to that described in Shaw v. 

Reno.  Putting aside all legal or constitutional issues, which of the following five methods of 

allocating the three representatives satisfy the demands of political equality, and which methods 

do not?  Briefly explain your reasons for distinguishing among the methods.  Which method is 

the fairest?  Why? 

 

1.  One representative to represent each of three districts of equal population, with the districts 

shaped like 120 degree slices of a pie, each slice starting in the center and going out to the edge.  

Under this method, the income and racial makeup of the three districts will be approximately the 

same, and the income and racial makeup of each district will approximate that of the area as a 

whole. 

(continued …) 
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(continued from previous page) 

 

2.  One representative to represent each of three districts of equal population, with the districts 

formed as three concentric circles.  Under this method, the inner district will have a substantial 

majority of African-American voters and a substantial majority of low-income voters; the middle 

district will have a slight majority of white voters, and an income mix approximating that of the 

area as a whole; and the outer district will have a substantial majority of white voters, and a 

substantial majority of higher-income voters. 

 

3. One representative to represent each of three districts that would follow existing political and 

historical boundaries.  The center city district would trace the boundary of the city itself, and 

contain 800,000 people.  The northern district, containing 1,000,000 people, would follow the 

boundaries of the more established, town-like northern suburbs.  The southern district, 

containing 1,200,000 people, would follow the boundaries of the sprawling bedroom 

communities of the southern suburbs.  Although municipal election results are not infallible 

guides to national elections, it is the case that the city has a black mayor and a majority of blacks 

and Latinos on the city council.  Although the northern and southern suburban districts would be 

roughly alike in income and racial distribution, the northern suburbs have a mix of black and 

white local elected officials, while virtually none of the local elected officials from the southern 

suburbs are black. 

 

4. Three representatives elected at-large to represent the entire area, to be seated as follows: any 

candidate who self-identifies as an African-American, Latino, Asian-American, or Native-

American, may choose to be designated on the ballot as a “minority candidate.”  Any voter may 

vote for any of up to three candidates.  The candidates that receive the first and second highest 

number of votes are seated.  If neither of the top two candidates is a minority candidate, the third 

seat goes to the minority candidate who receives the most votes.  If one of the top two is a 

minority candidate, the third seat goes to the candidate, minority or not, who receives the third 

highest number of votes. 

 

5. Three representatives elected at-large, to be seated as follows: any voter who self-identifies as 

African-American, Asian-American, Native-American, or Latino may choose to be designated as 

a “minority voter.”  Any voter may vote for any of up to three candidates.  The candidate that 

receives the highest number of votes cast by minority voters is seated.  The remaining two seats 

are filled by the candidates that receive the first and second highest number of votes from all 

voters, minority and not.  If one of these candidates has already won the minority voter seat, the 

third seat goes to the candidate who receives the third highest number of votes from all voters, 

minority or not. 
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STUDY QUESTIONS 

1. When is majority rule undemocratic?  

2. In North Carolina, there is a history of black citizens being denied, by law and official action, 

the right to vote. Is this fact relevant to how you think the Shaw case should be decided?  

3. Justice O’Connor’s opinion in Shaw argues that all classifications based on race should be 

treated in the same manner. Do you agree?  

4. What do you think that Justice O’Connor means by “political apartheid?” Do you agree with 

her that the analogy to South Africa is appropriate?  

5. In his dissent in the Shaw decision, Justice Stevens contends that it is impermissible for 

legislatures to use race as a criterion in districting when it strengthens white voting power, 

but permissible to use race when it strengthens black voting power. Do you agree? Why 

would it be permissible to use race in one instance, but not in another?  

6. The Fourteenth Amendment to the Constitution of the United States provides that no state 

shall “deny to any person…the equal protection of the laws.” Does the existence of this 

provision affect your view of the proper outcome of the Shaw case?  

7. Over the last several years there has been much political rhetoric about “quotas.” What do 

you think a “quota” is? Do you think quotas are wrong? Why? What are the strongest 

arguments against that position?  

8. California (population 38.8 million) has 66 times more people than Wyoming (population 

584,000), but both states have the same two seats in the U.S. Senate. Is this unfair to the 

voters in California?  

9. Several constitutional democracies reserve legislative seats for minority groups. In New 

Zealand, those who identify as Maori and choose to place their names on a separate electoral 

roll fill seats in proportion to the number of Maori voters. Some seats in Poland’s lower 

house are reserved for ethnic minority parties. Other democracies have legislative procedures 

to protect minorities. In Belgium, where the Dutch-speaking Flemish outnumber the French-

speaking Walloons, legislation must be supported by a majority of representatives from each 

linguistic community. Does political equality require these arrangements? Forbid these 

arrangements? 
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13.  CROSS-CULTURAL CONFLICTS OF VALUE 

Monday, October 19 

 

 

READINGS 
 

Case: The Theistani Poet 

 

Taslima Nasrin, "Happy Marriage,” The New Yorker, Sept. 12, 1994, p. 55. 

 

Bernard Williams, Morality: An Introduction to Ethics (1972), pp. 20-26.  

 

John Rawls, The Law of Peoples (1999), pp. 59-88.  

 

Susan Okin, “Is Multiculturalism Bad for Women?” in Is Multiculturalism Bad for Women? eds. 

Joshua Cohen et al. (1999), pp. 9-24, 133-135.  

 

Azizah al-Hibri, “Is Western Patriarchal Feminism Good for Third World / Minority Women?” 

in Is Multiculturalism Bad for Women? eds. Joshua Cohen et al. (1999), pp. 41-46, 135-136. 

 

 

WRITTEN ASSIGNMENT 

 

Suppose that there is a nation called Theistan where blasphemy—showing contempt or 

irreverence for God—is a very serious crime.  Disbelief itself is not a crime, and the 

discreet practice of other religions by foreigners is tolerated, but public displays of 

impiety by Theistanis is dealt with harshly.  The population of Theistan is nearly 

unanimous in its support for the severe punishment of blasphemers, because virtually 

everyone in the nation shares the religious belief that blasphemy is a great sin, and 

believes that public disrespect for the Theistani religion will undermine the social 

order.  Theistanis, who elect their leaders in what are considered by observers to be 

relatively free and fair elections, overwhelmingly vote for one of two religious parties, 

both of which have theocratic platforms that, among other things, criminalize 

blasphemy.  

 

(continued…) 
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(continued from previous page) 

 

An obscure Theistani poet published a volume of verse entitled If God Is Not Dead, Kill Her. 

The poems ridicule Theistani religious beliefs and practices; in particular, beliefs and practices 

that require women to obey their fathers and husbands.  The poet was found guilty of blasphemy 

by a panel of six judges and sentenced to twenty-five years in prison without parole after a trial 

in which proper procedure (including provision by the state of an excellent defense team) was 

scrupulously observed.  The highest court in Theistan heard the case on appeal and upheld the 

conviction and sentence.  

 

1. Can someone who is not a Theistani morally judge Theistan’s treatment of the poet?  If one 

cannot, why not?  If one can, why?  What is the moral judgment, and why? 

 

2. Are other nations morally justified in forcing Theistan to release the poet by threatening 

serious economic and diplomatic sanctions?  (Assume that Theistan’s leaders, out of concern for 

their people’s well-being, would capitulate long before the sanctions caused severe material 

deprivation, and leave aside the question of whether such sanctions are legal under current 

international law.) 

 

 

 

STUDY QUESTIONS 

 

1.  What is relativism according to Williams?  Does Williams think that there is anything wrong 

with it?  Is he right? 

 

2.  How do you think about other cultures that do or have practiced genocide, racism, or sexism?  

Are they wrong, or are they just different?  

 

3.  Consider current debates about multiculturalism.  Is there a relationship between 

multiculturalism and relativism?  Does thinking about multiculturalism lead you to reconsider 

relativism?  Does thinking about relativism lead you to reconsider relativism? 

 

4. Has Okin identified a real tension within liberal thought?  Traditionally, respect for diversity 

and respect for the equality of persons have been thought to support each other; has Okin 

convinced you that these two values may frequently conflict? 

 

5. Okin is frequently accused (as she is by Al-Hibri) of ignoring the complexities of non-Western 

cultures.  Is this charge accurate?  If it is accurate, what implications does that have for her 

practical suggestions? 

 

6. The notion of tolerance is floating throughout much of this discussion.  What does it mean?  

How can this notion be defended without relying on moral skepticism or moral relativism? 
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7.  Some people consider the handling of poisonous snakes central to their religious belief and 

practice.  At times such people are bitten, and at times they die as a result of the bites.  Should 

snake-handling be prohibited?  Should snake-handling by children be prohibited? 

 

8.  Existing American law exempts the Inuit from many of the restrictions on hunting whales and 

seals.  Why do you think such exemptions exist?  Do you support them? 

 

9.  Consider a country that satisfies the following two conditions: (1) it is at least minimally 

democratic, in that the adult citizenry is able to vote for its leaders in mainly free and fair 

elections, and (2) it is governed by the rule of law, in that laws are applied through mainly 

nonarbitrary and impartial procedures.  Are these two conditions jointly sufficient to prohibit the 

forceful intervention by outsiders in the internal affairs of that country?  Are they necessary 

conditions? 

 

10.  What, according to Rawls, is a “well-ordered hierarchical society?”  Do any existing 

societies meet Rawls’s criteria? 

 

11.  Are well-ordered hierarchical societies just, according to Rawls?  Are they legitimate?  What 

is the difference? 
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14.  HUMAN RIGHTS AND INTERVENTION 

Wednesday, October 21 

 

 

READINGS 
 

Case: Intervening in Dystopia 

 

Michael Walzer, Just and Unjust Wars (1977), pp. 51-63, 86-108, 339-342. 

 

David Luban, “The Romance of the Nation-State,” Philosophy & Public Affairs 9:4 (1980), pp. 

392-397. 

 

Arthur Isak Applbaum, “Forcing a People to Be Free,” Philosophy & Public Affairs 35:4 (2007), 

pp. 359-400. 

 

 

WRITTEN ASSIGNMENT 

 

Some time in the future, a newly-elected President of the United States faces the first foreign 

policy crisis of her administration.  In the distant State of Dystopia, the Flaxon majority has 

launched a brutal attack on its ancient ethnic rival, the Zemer.  The Flaxon-dominated Dystopian 

army has slaughtered hundreds of thousands of defenseless Zemerian civilians and, in “ethnic 

cleansing” operations, has driven a million more into an overcrowded border province.  

Zemerian resistance fighters have fiercely defended this remaining enclave, and, with the help of 

winter storms, have fought the Flaxons to a standstill.  Under strong diplomatic pressure, the 

Flaxons have agreed to a cease-fire, but it is widely feared that they will mount a final offensive 

against the Zemer after the spring thaw.  Without substantial military intervention to enforce the 

cease-fire, a million surviving Zemerians are in mortal danger.  To protect them, the President is 

seriously considering sending a peacekeeping force of 80,000 to Dystopia. 

 

If the U.S. intervenes, there will be American casualties from sniper fire, terrorist attack, and 

skirmishes, but there is little danger of a widespread and protracted ground war.  The Flaxon 

leadership has shown itself to be ruthless but prudent, and an outright assault against American 

forces would be wildly imprudent: the Flaxons are comparatively ill-equipped and are extremely 

 

 (continued…) 
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(continued from previous page) 

 

vulnerable to U.S. air attack.  Dozens of American troops are likely to be killed in this mission, 

but not thousands. 

 

The president correctly believes that military intervention will not by itself resolve the problem 

of political instability in Dystopia, and understands that a peacekeeping mission, once initiated, 

is likely to last for several years. 

 

The U.S. has no vital national security interest in the conflict. Trade between the two nations is 

an insignificant factor in the U.S. economy.  Dystopia does not have crucial natural resources, 

and stability in Dystopia is of only minor strategic importance to the U.S.   

 

High ranking generals have privately voiced to the President their reluctance to commit troops to 

peacekeeping missions that do not directly serve national security and that do not have a clear 

exit strategy, but they all agree that the goal of protecting the Zemer enclave and enforcing the 

cease-fire can be accomplished successfully and indefinitely.  They assure the president that she 

can count on them, whatever she decides. 

 

You are a senior advisor to the President.  She has asked you to consider the moral arguments for 

and against armed intervention in the Dystopian conflict.  (“I’ll worry about my reelection 

chances,” she says. “You tell me what the right thing to do is.”)  Is the U.S. morally permitted to 

intervene?  Is the U.S. morally required to intervene?  What should the President do, and why? 

 

 

 

STUDY QUESTIONS 

 

1.  In Just and Unjust Wars, Walzer attributes this view to J.S. Mill:  “He doesn’t believe that 

intervention fails more often than not to serve the purposes of liberty; he believes that, given 

what liberty is, it necessarily fails” (pp. 87-88).  Why does Mill think this?  Is Mill correct? 

 

2.  Walzer says of his critics, “They insist that the theory of Just and Unjust Wars requires me to 

call tyrannical states legitimate.  My actual claim is that foreign officials must act as if they were 

legitimate” (“The Moral Standing of States,” Philosophy and Public Affairs 9:3 [1980], p. 217).  

Why, according to Walzer, must foreign officials do so?  Do you agree?   

 

3.  What, at bottom, is the disagreement between Walzer and Luban? Who has the better 

argument? 

 

4.  Is forcing a people to be free possible?  If so, when, if ever, is it justified? 
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15. FOUNDING MOMENTS AND LEGITIMACY 

Monday, October 26 

 

 

READINGS 

 

Case: The Arab Spring 

 

Duncan Pickard, “The Transitional National Council of Libya,” HKS Case Program, draft  

 

Arthur Isak Applbaum, “All Foundings Are Forced,” draft  

 

 

 

WRITTEN ASSIGNMENT 

 

On March 5, 2011 in Benghazi, the “Transitional National Council of Libya” declared 

that it was “the only legitimate body representing the people of Libya and the Libyan 

state.”  At the time it was made, did this declaration have normative force?  Why or 

why not? 

 

On July 4, 1776 in Philadelphia, the “Representatives of the united States of America, 

in General Congress, Assembled” declared “in the Name, and by Authority of the good 

People of these Colonies” that the thirteen British colonies “are, and of Right ought to 

be Free and Independent States.”  At the time it was made, did this declaration have 

normative force?  Why or why not? 

 

Briefly, give an account of political legitimacy that consistently explains your answers. 

 

 

 

STUDY QUESTIONS 

 

1. Are groups capable of acting as a unified agent?  Explain why and how. 

 

2. Do you agree with Applbaum that all foundings are forced?  Why or why not? 

 

3. The US Declaration of Independence says that governments derive “their just powers from the 

consent of the governed.”  What does “the consent of the governed” mean?  Is the consent of the 

governed possible?  Is the consent of the governed necessary to establish a legitimate 

government?  Is the consent of the governed sufficient to do so? 

 

4. Is there a right to revolution?  Why or why not?  What is a right to revolution a right to?  If 

there is such a right, specify who has the right under what conditions. 



10/14/2015                              Copyright © 2015 by the President and Fellows of Harvard College  58 

16. GLOBAL JUSTICE AND ECONOMIC INEQUALITY 

Wednesday, October 28 

 

 

READINGS 

 

Case: Agricultural Protections 

 

“The Great Catfish War,” New York Times (July 22, 2003), A18. 

 

Thomas Pogge, “Are We Violating the Human Rights of the World’s Poor?” Yale Human Rights 

and Development Law Journal 14:2 (2011), pp. 1-33.    

 

Thomas Nagel. “The Problem of Global Justice” in Philosophy and Public Affairs 33:2 (2005), 

pp. 113-47. 

 

 

 

 

WRITTEN ASSIGNMENT 

 

Think about the duties that we have to others. Some duties we owe to all persons, 

simply in virtue of their status as moral equals. Others we acquire in virtue of 

cooperative ventures we have entered into, promises we have made, benefits we have 

received, harms we have inflicted, or other forms of interaction and relation. Still more 

stringent duties are owed to our fellow citizens in order to justify the coercion that we 

subject each other to under law—a singularly encompassing system of social 

cooperation. Now think about international trade, the effect on people in other 

countries of various policies to open or restrict trade, and whether people in other 

countries are owed anything more than what is owed to persons simply as persons. Is 

the US government justified in pursuing policies that favor Louisiana catfish farmers 

over Vietnamese catfish farmers? Why or why not? (Assume—perhaps contrary to 

fact—that these protectionist measures do not violate any law or treaty.)  

 

 

 

STUDY QUESTIONS 

 

1. What is Nagel’s distinction between the cosmopolitan conception of global justice and the 

political conception of global justice? Which is the correct conception? 

 

2.  In the international context, do we owe money to developing societies – or other forms of aid?  

What if political transformation were more effective at combating poverty?  Imagine, for 

example, that democratization were more effective than transfer payments at ending poverty.  

Would Pogge’s argument still hold? 
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3.  Explain the distinction between a positive duty and a negative duty.  Does the distinction hold 

up under scrutiny? 

 

4.  Does Pogge establish that we are, in fact, currently imposing an injustice upon the world’s 

peoples? 

 

5.  Pogge is interested in macro-level political interactions, but his approach may help illuminate 

the facts in the catfish case.  How so?  If Pogge’s analysis is correct, does anything remain to be 

said on behalf of the domestic catfish producers? 
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17. ETHICS AND ADVERSARIES 

Monday, November 2 

 

 

READINGS 

 

Case: Political Deception 

 

“Miller and Furloughs” [rev. 9/91] (1 page).   

 

Senate Select Committee on Intelligence, “Committee Study of the Central Intelligence Agency's 

Detention and Interrogation Program” (2014), excerpts. 

 

Arthur Isak Applbaum, “Doctor, Schmoctor,” in Ethics for Adversaries (1999), pp. 41-60. 

[book] 
 

Arthur Isak Applbaum, “Rules of the Game and Fair Play,” in Ethics for Adversaries (1999), pp. 

113-135. [book] 

 

 

WRITTEN ASSIGNMENT 

 

Is Miller justified in misleading the press?  Why or why not?  Make sure you take account of the 

strongest argument against your own conclusion. 

 

 

 

 

STUDY QUESTIONS 

 

1. Some have concluded that, in arguing for the invasion of Iraq, the Bush administration 

intentionally deceived the American public about Iraq’s WMD capabilities. To put the charge 

more charitably, the administration overstated the degree of certainty about those capabilities 

that would be reasonable to infer from the evidence available to the administration at the time. Is 

such exaggeration in political debate justified? Why or why not? 

 

2.  Are public officials ever justified in lying to the public?  In misleading?  Why or why not?  

When and when not? 

 

3.  Is Miller’s treatment of the press rule-permissible within the “game” of politics?  If so, does 

that render such treatment morally permissible?  What is Applbaum’s answer? 
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18. POLITICAL CORRUPTION 

Wednesday, November 4 

 

 

READINGS 

 

Case: Campaign Contributions 

 

Nicholas Confessore, Sarah Cohen, and Karen Yourishaug, “Small Pool of Rich Donors 

Dominates Election Giving,” The New York Times, August 1, 2015. 

 

Kathleen M. Sullivan, “Political Money and Freedom of Speech,” U.C. Davis Law Review 30:3 

(1997), pp. 663-690.  

 

Ronald Dworkin, “Free Speech and the Dimensions of Democracy,” in If Buckley Fell: A First 

Amendment Blueprint For Regulating Money in Politics, ed. E. Joshua Rosenkranz (1999), pp. 

63-101, 191-193 

 

Lawrence Lessig, “Institutional Corruptions, Edmond J. Safra Working Papers, 1 (2013), pp. 1-

20.  

 

 

 

WRITTEN ASSIGNMENT 

 

Simon E. Hogge, chair of the Senate Finance Committee, asks lobbyists from six corporations 

that do business in his state to contribute $100,000 each to his political party’s Voter Education 

Fund, which will be used to purchase television ads in support of the party’s candidates in 

closely contested states.  The Senator himself is not up for reelection this year.  All of the 

solicited corporations have been seeking favorable tax code amendments from the Senator’s 

committee.  Four of the six companies contribute, and are invited to a series of breakfast 

meetings to discuss tax policy with the Senator.  Two corporations do not contribute, and they 

are not invited for breakfast.  When individual constituents wish to discuss their concerns about 

tax policy, their calls are returned by a summer intern. 

 

1. Is anyone denied a fair share of political liberty? 

2. Is this an instance of political corruption?   

    Explain. 

 

 

 

 

STUDY QUESTIONS 

 

1.  What is bribery? What, if anything, is morally wrong with it?  Are campaign contributions 

bribes?  Why or why not?  When and when not? 
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2.  Who is wronged by corruption?  How? 

 

3.  Should representatives represent the interests of their constituents?  If so, what is wrong with 

giving them a personal financial incentive to pursue those interests? 

 

4.  Is the appearance of corruption itself a form of corruption?  Why or why not?  Suppose 

Senator Hogge is not motivated by campaign contributions to change his vote on tax provisions. 

Does that make a difference in how he is to be evaluated? 

 

5. Are political liberty and political equality in conflict?  Why or why not? 

 

6. Sullivan says “the ‘anticorruption’ argument for campaign finance reform claims the 

superiority of a particular conception of democracy as a ground for limiting speech.  As a result, 

it runs squarely up against the presumptive ban on political viewpoint discrimination” (681).  

Does it?  Why or why not? 
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19.  A DIVISION OF MORAL LABOR? 

Monday, November 9 

 

 

READINGS 

 

Cases: Watergate, The Remains of the Day 

 

Mark H. Moore and Malcolm K. Sparrow, “Saturday Night Massacre,” in Ethics in Government: 

The Moral Challenge of Public Leadership (1990), pp. 136-144. 

 

Kazuo Ishiguro, The Remains of the Day (1989), pp. 31-44, 103-110, 113-117, 138-139, 146-

154, 164-169, 199-201. 

 

“Marbury v. Madison,” in James Q. Wilson, American Government (1989), p. 392. 

 

Sir Michael Quinlan, “Controversy: Ethics in the Public Service,” Governance 6:4 (1993), pp. 

538-544. 

 

Arthur Isak Applbaum, “The Remains of the Role,” in Ethics for Adversaries (1999), pp. 61-75. 

[book] 
 

 

WRITTEN ASSIGNMENT 

 

Attorney General Elliot Richardson refused President Nixon’s order to fire Watergate Special 

Prosecutor Archibald Cox.  White House Chief of Staff Al Haig, acting for Nixon, did all that he 

could to remove Cox.  Was Richardson justified?  Was Haig justified?  Explain, and show how 

your answers are consistent. 

 

STUDY QUESTIONS 

 

1. Why was the impasse between Cox and Nixon a “constitutional crisis?” 

 

2. Was Robert Bork justified in firing Cox, rather than resigning?  Why or why not?  Can both 

Bork and Richardson’s actions be justified?  Explain why or why not. 

 

3. How do Elliot Richardson, Al Haig, and Robert Bork understand the responsibilities of their 

jobs?  What promises have they made?  What obligations do they believe to have assumed?  

What duties do they believe fall upon them?  How do they understand each other’s job and 

obligations?  Is it possible for all three to have acted rightly, when they pursued conflicting 

purposes? 

 

4. Did the three act effectively?  Did they get what they wanted?  What tactical advice could you 

have offered Haig and Richardson in the last few days?  What general strategy should each have 

adopted? 
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5. Classical tragedy is characterized by one or more of three elements: a choice, where a 

protagonist must decide between conflicting yet compelling duties; a sense of fate or 

inexorability; and a flaw in an otherwise noble character.  Is the situation or are the characters of 

Richardson, Haig, or Bork tragic in any of these ways?   

 

6.  Who is right, Quinlan or Applbaum?  Why? 

 

7.  Quinlan says, “One may think a particular policy concept to be a square circle, and indeed 

within the confidence of Whitehall one may argue fervently to that effect; but once the decision 

is taken, it is a matter not just of duty but of professional pride to help make the very best square 

circle that effort and imagination can contrive” (542).  Do you agree? 

 

8.  Is it possible both to defer to authority and to act autonomously? 
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20. OBLIGATION TO OBEY THE LAW 

Monday, November 16 

 

 

READINGS 

 

Case: Marijuana 

 

Plato, “Crito,” in Civil Disobedience in Focus, ed. Hugo Adam Bedau (1991), pp. 13-27.  

 

M.B.E. Smith, “Is There a Prima Facie Obligation to Obey the Law?” Yale Law Journal 82:5 

(1973), pp. 950-976.  

 

Joseph Raz, “Authority and Justification,” Philosophy & Public Affairs 14:1 (1985), pp. 3-29.  

 

 

 

WRITTEN ASSIGNMENT 

 

The cultivation and use of marijuana is a violation of the law.  Suppose you could grow a very 

small amount of marijuana in a hidden corner of your enclosed garden for your own moderate 

consumption in the privacy of your home. You would not be involved in or support drug 

trafficking, and no impressionable youngsters (or adults) would ever find out.  Under these 

circumstances, are you morally obligated to obey the marijuana laws?  Why or why not? 

 

 

STUDY QUESTIONS 
 

1.  If Socrates is right that we should not pay attention to what ‘most people’ think then why does 

he believe that we are obligated to obey laws enacted by those same people? 

 

2.  Is there a prima facie obligation to obey the law? 

 

3.  What is the difference between the argument from gratitude and the argument from fair play? 

 

4.  Why, according to Smith, do arguments from consent fail to establish an obligation to obey 

the law? 

 

5.  Why, according to Smith, does rule-utilitarianism fail to establish an obligation to obey the 

law? 

 

6.  If there is no prima facie obligation to obey the law, how, according to Smith, can 

governments have legitimate authority? 

 

7.  What is the normal justification thesis of authority, according to Raz? 
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8.  Do established, stable democracies such as Great Britain, France, Denmark, and Canada meet 

Raz’s criteria for legitimate authority?  Why or why not? 

 

9.  When you came to school this morning, did you cross the street against a “Don’t Walk” sign?  

Do you ever cross the street against a “Don’t Walk” sign?  Would your answer be the same if 

you lived in Helsinki or Vienna? 

 

10. Do public officials face an obligation to obey the law that ordinary citizens do not?  Of the 

arguments considered by M.B.E. Smith, do any apply to officials but not to citizens? 
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21.  WHAT IS LEGITIMATE LAW? 

Wednesday, November 18 

 

 

READINGS 

 

Cases: The Fugitive Slave Act 

 

Robert Cover, Justice Accused: Antislavery and the Judicial Process (1975), pp. 1-7,  

159-193, 249-252, 268, 296-303, 309-310. 

 

Ronald Dworkin, Freedom’s Law (1996), pp. 7-35, 349-351. 

 

Jeremy Waldron, “The Constitutional Conception of Democracy,” in Law and Disagreement 

(2001), pp. 282-312. 

 

 

WRITTEN ASSIGNMENT 

 

The time is 1859, you are clerking for Chief Justice Lemuel Shaw of the Massachusetts Supreme 

Judicial Court, and another fugitive slave case comes before him.  The U.S. Supreme Court has 

already decided Ableman v. Booth (see Cover, pp. 186 ff.), and Shaw’s view is that the law 

governing the case is settled and clear: the U.S. Constitution requires the slave’s return.  Write 

Shaw a memo advising him what to do, and why. 

 

 

 

STUDY QUESTIONS 
 

1. “In a static and simplistic model of law, the judge caught between law and morality has only 

four choices.  He may apply the law against his conscience.  He may apply conscience and be 

faithless to the law.  He may resign.  Or he may cheat: He may state that the law is not what he 

believes it to be and, thus preserve an appearance (to others) of conformity of law and morality” 

(Cover, p. 6).  Cover believes that judges frequently have another choice.  What is it?  Is this 

choice available as frequently as Cover supposes?  What is a judge to do in the face of a clear 

and settled unjust law? 

 

2.  What does Cover believe that judges and other officials should have done when asked to 

enforce the fugitive slave laws?  What is the strongest argument the other way? 

 

3.  If an official cannot in good conscience enforce or follow the law as written, should  

she resign?  Is there an argument that she should neither enforce the law nor resign?  

 

4.  From the 1940s through the 1980s, many South African judges were faced with cases in 

which they were expected to enforce the apartheid laws.  What should they have done?  Are 
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there differences between their situation and the one Cover addresses? Are there grounds to 

distinguish a U.S. judge in the 1850s from a South African judge in the 1980s? 

 

5. Are there grounds to distinguish Lemuel Shaw from Sir Michael Quinlan?  From Charles-

Henri Sanson?  What are they? 

 

6.  Who has the better argument, Dworkin or Waldron? 
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22.  CIVIL DISOBEDIENCE 

Monday, November 23 

 

 

READINGS 
 

Cases: Segregated Buses, Abortion Clinics, AIDS Drugs 

 

Martin Luther King, Jr., “A Letter from the Birmingham Jail,” in Why We Can’t Wait (1963), pp. 

77-100.   

 

Ronald Dworkin, “Civil Disobedience and Nuclear Protest,” in A Matter of Principle (1985), pp. 

104-116, 404.   

 

John Rawls, A Theory of Justice: Revised Edition (1999 [1st ed. 1971]), pp. 308-343 (§§ 53-59). 

[book] 
 

 

WRITTEN ASSIGNMENT 

 

Consider the following three cases of law-breaking: 

 

1.  In the American South, in the 1950s, a Black woman takes a seat in the front of a public bus, 

rather than in the rear, as required by city ordinance.  After a police officer instructs her to either 

move to the back or leave the bus, she refuses, and is arrested. 

 

2. In the United States in 1996, a group of protesters who believe that abortion is murder enter an 

abortion clinic after hours and disable all of the equipment needed to perform abortions. 

 

3. In 1989, AIDS activists forge identification passes and enter the trading floor of the New York 

Stock Exchange, where they chain themselves to a banister, set off foghorns, unravel a banner 

that says “SELL WELLCOME,” and cause a halt in trading for the first time in the history of the 

Exchange.  Five days later, Burroughs Wellcome, the manufacturer of the AIDS drug AZT that 

costs thousands of dollars for a year’s supply, reduces its price by 20%. 

 

Very briefly, state whether or not these three acts of disobedience are morally justified.  Then, 

equally briefly, state whether prosecuting the disobeyers in each of these cases is morally 

justified.  Then, drawing on the readings, offer a coherent account of civil disobedience that 

accounts for your answers. 

 

 

 

STUDY QUESTIONS 

 

1.  What, according to Dworkin, is the difference between justice-based and policy-based 

disobedience?  Between persuasive and nonpersuasive strategies? 
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2.  Rawls wonders “how we could ever consent to a constitutional rule that would require us to 

comply with laws that we think are unjust” (354). What is his answer? 

 

3.  Rawls says “There is nothing to the view, then, that what the majority wills is right” (356). 

What does he mean? 

 

4. What, according to Rawls, is the difference between civil disobedience and conscientious 

refusal? Between the definition and the justification of each? 

 

5. “To the question, who is to decide? The answer is: all are to decide” (Rawls, p. 390). Do you 

agree? Why or why not? 

 

6. King, agreeing with Augustine, says “An unjust law is no law at all.”  Are they right? 

 

7. Are King’s criteria of justified civil disobedience different from Rawls’s?  From Dworkin’s?  

How so? 

 

8. In Rust v. Sullivan, the U.S. Supreme Court upheld a federal regulation forbidding doctors to 

offer to patients in federally funded health clinics any information or answer any questions about 

abortion.  The first President Bush reaffirmed the regulation by vetoing legislation that sought to 

change it. (The regulation was subsequently withdrawn by President Clinton.)  Consider a 

physician who disobeys the regulation.  What would Rawls, Dworkin, and King say about the 

disobedient physician? 

 

9. The British Animal Liberation Front releases caged animals and damages equipment in animal 

experiment laboratories and fur farms.  Can these acts ever be justified, according to the 

readings?  According to you? 

 

10. Consider Operation Rescue, the anti-abortion campaign that, in defiance of court injunctions, 

blocks access to abortion clinics.  What would Rawls and Dworkin say about Operation Rescue?  

Is Operation Rescue “persuasive,” in Dworkin’s sense?  Is it a “political act ... guided and 

justified by political principles,” in Rawls’s sense (p. 365)? 

 

11. Dworkin and Rawls offer accounts of civil disobedience, by citizens, not official 

disobedience.  Are private citizens and public officials different in morally important ways?  If 

so, what implications will these differences have for an account of justified official 

disobedience? 

 

12. Does what Rawls calls conscientious refusal (or what Dworkin calls integrity-based 

disobedience) justify a public official’s refusal to carry out the law?  Defiance of a superior’s 

order?  Resignation with public protest?  Quiet resignation? 

 

13.  If Socrates is right that we should not pay attention to what ‘most people’ think, then why 

does he believe that we are obligated to obey laws enacted by those same people? 
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14.  When you came to school this morning, did you cross the street against a “Don’t Walk” 

sign?  Do you ever cross the street against a “Don’t Walk” sign?  Would your answer be the 

same if you lived in Helsinki or Vienna? 

 

15. Do public officials face an obligation to obey the law that ordinary citizens do not?  
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23.  LEAKING AND WHISTLE BLOWING 

Monday, November 30 

 

 

READINGS 
 

Cases: Edward Snowden, Jesselyn Radack 

 

Laura Winig, “Hero or Traitor? Edward Snowden and the NSA Spying Program,” (HKS Case 

draft, 2014), pp. 1-35. 

 

Emily Gold Boutilier, “The Woman Who Knew Too Much,” Brown Alumni Magazine, 

March/April 2004. 

 

Rahul Sagar, “On Combating the Abuse of State Secrecy,” Journal of Political Philosophy 15:4 

(2007), pp. 404-427. 

 

 

WRITTEN ASSIGNMENT 

 

Was Edward Snowden morally justified in leaking?  Should he be prosecuted and punished?  

Was Jesselyn Radack morally justified in leaking?  Should she have been prosecuted and 

punished?  Develop criteria of official disobedience that give a consistent account of your 

answers. 

 

 

 

STUDY QUESTIONS 
 

1. Do Edward Snowden’s actions in leaking meet Dworkin’s criteria for justified civil 

disobedience? Does Snowden meet Rawls’s criteria?  How do Rawls and Dworkin differ?  How 

do these differences matter, if at all, to an assessment of Snowden? 

 

2. What does Sagar’s view imply about the criteria for justified leaking of classified information?  

What does his view imply about the criteria for the justified prosecution of leakers? 

 

3. Snowden’s actions have led to a widespread public debate about the US government’s 

surveillance policies and led President Obama to appoint a commission to review those policies.  

Some of the commission’s recommendations are being incorporated into government policy.  Do 

these consequences bear in any way on the rightness or wrongness of Snowden’s actions?  Why 

or why not? 
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24.  RESPONSIBILITY AND COLLECTIVE AGENCY 

Wednesday, December 2 

 

 

READINGS 

 

Cases: Balloon Rescue in Enduring Love, Hurricane Katrina 

 

Ian McEwan, Enduring Love (1997), pp. 1-3, 7-17. 

 

Esther Scott, “Hurricane Katrina (C): Responding to an Ultra-Catastrophe in New Orleans,” in 

Managing Crises: Responses to Large-Scale Emergencies, eds. Arnold Howitt and Herman 

Leonard (2009), pp. 43-73. 

 

Joel Feinberg, “Collective Responsibility,” Journal of Philosophy 65:21 (1968), pp. 674-688. 

 

Dennis Thompson, “The Moral Responsibility of Many Hands,” in Political Ethics and Public 

Office (1987), pp. 40-65. [book] 

 

 

WRITTEN ASSIGNMENT 
 

The narrator in Enduring Love says, “I should make something clear.  There may have been a 

vague communality of purpose, but we were never a team.”  He does not mean this as a mere 

descriptive observation.  For him, whether or not they were a “team” has normative implications, 

affecting, in some way, what their obligations were to the boy in the balloon and to each other, 

and affecting, in some way, the actions and consequences for which each is worthy of praise or 

blame.  If Ian McEwan were a philosopher rather than a novelist, he might instead have written 

(inelegantly), “We never constituted a normative group capable of group action.” 

 

“We were never a team,” as a descriptive observation, could plausibly have been said by an 

individual involved in the poorly coordinated relief efforts by thousands of individuals and 

multiple government agencies in New Orleans after Hurricane Katrina.  But the normative 

implications of such an observation appear to be quite different than in the balloon case, in part 

because the thousands of individuals involved and their leaders were tied together, perhaps in 

complicated and overlapping ways, as members of one or more normative groups, whether or not 

they succeeded in acting as a normative group. 

 

                                                                                                                                    (continued…)  
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(continued from previous page) 

 

Compare and contrast the ways in which individual actors in the balloon rescue and individual 

actors (including individual political leaders) in the Katrina rescue have obligations to those they 

were trying to help and to each other, and compare and contrast the actions and consequences for 

which each are worthy of praise or blame.  In so doing, you should present the working elements 

of an account of group agency—whether or not there is such a thing, and if there is, how group 

agents are constituted and how they affect the responsibilities of those who constitute them. 

 

Note: In Katrina, concentrate only on the failure to care for and evacuate the refugees at the 

Superdome and convention center after the storm hit.  Whatever prior mistakes in governance, 

city planning, engineering, and preparation contributed to the unfolding disaster, assume (as 

indeed was the case) that there were sufficient resources within range and under the control of 

the various governmental entities to provide adequate security, food and water, and timely, safe 

transportation out of New Orleans for those stranded at the Superdome and convention center. 

 

 

 

STUDY QUESTIONS 

 

1. Does the narrator in Enduring Love give a good account of the group of rescuers?  What duties 

or obligations, if any, do the individual rescuers have to the balloonists or to each other when 

they first see the balloon in distress?  Once each starts running?  Once each grabs a line?  Once 

the first rescuer lets go?  Do the rescuers form a group agent that itself has duties or obligations?  

What are the necessary and sufficient conditions for the constitution of such group agents?   

 

2. The narrator says, (a) “Any leader, any firm plan, would have been preferable to none.”  If 

true, how far does this generalize?  What are the implications for political philosophy?   He goes 

on to say, (b) “no emergency was ever dealt with effectively by democratic process.”  Is this 

true?  What does the narrator suppose is the relationship between statements (a) and (b)?  Do you 

agree? 

 

3. Is anyone blameworthy for John Logan’s death?  Who? How? Why? 

 

4. Is anyone blameworthy for the suffering of the refugees at the Superdome?  Who?  How?  

Why? 

 

5. What are the necessary and sufficient conditions for being a natural actor capable of intentions 

and actions? 

 

6. What are the necessary and sufficient conditions for being a group actor capable of intentions 

and actions? 

 

  



10/14/2015                              Copyright © 2015 by the President and Fellows of Harvard College  75 

7. How, and in what sense, can a group actor be responsible for its actions?  In particular, is a 

group actor the kind of entity that is the appropriate object of appraisals of causal responsibility?  

Moral responsibility?  Wrongfulness and rightfulness?  Praise and blame?  Fault?  Liability? 

Guilt and innocence? 

 

8. How, and under what circumstances, do the actions of individual constituent members collect, 

and become or count as the actions of the group actor itself, subjecting the collectivity to 

appraisals of responsibility such as wrongfulness and rightfulness, praise and blame, fault, 

liability, and guilt and innocence? 

 

9. How, and under what circumstances, do group actions distribute these appraisals of 

responsibility to the individual constituent members of a collectivity? 

 

10. Can a group actor be subject to an appraisal of responsibility if no individual member is 

subject to that same appraisal? 

 

11. Consider the following candidates for the status of group actor:  The United States of 

America; the Iraqi people; Hamas; Enron; Harvard University; a string quartet; people in a movie 

theater; Christians; Asian-Americans.  Do any of these succeed in being entities capable of 

intentions and actions?  Why or why not?  When and when not?  Which actions of which 

individuals collect?  Which group actions distribute, and to whom? 

 

12. What is the problem of “many hands”? 

 

13. Why is it important to ascribe moral responsibility for wrongdoing and failure in 

government?  Shouldn’t we concentrate on learning how to do right and how to succeed? 

 

14. In what ways do the criteria of personal moral responsibility in private life need to be 

modified to develop an adequate account of moral responsibility in large institutions and 

government? 

 

15. When is ignorance a good excuse for a public official?  When is it not? 

 

16. Thompson says that compulsion can relieve an official of responsibility, and that a direct 

order is a form of compulsion.  But in our discussions of civil disobedience and official 

discretion, we have seen that officials are sometimes justified in dissenting from direct orders.  If 

so, how can the compulsion of the law relieve an official of responsibility? 

 

 

 

 

 


